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I.  introduction 

In  the  moving  papers,  Church  of  Scientology  International  ("the  Church") 
established  unequivocally  that  no  triable  issue  of  fact  exists  as  to  two  of  the  claims 
presented  by  defendant  Gerald  Armstrong's  cross-complaint.  In  characteristic  fashion, 
Armstrong  has  proferred  a  rambling,  vitriolic  opposition  which  fails  to  address  the  key 
issues  raised  by  the  Church's  motion.  The  Church  has  demonstrated  as  a  matter  of 
law  that  it  did  not  breach  its  1986  settlement  agreement  ("the  Agreement")  with 
Armstrong;  indeed,  the  conduct  which  Armstrong  claims  was  a  breach  of  the 
Agreement  is  not  prohibited  by  the  terms  of  the  Agreement  at  all.  In  response, 
Armstrong  asks  the  Court  to  imply  a  new,  inconsistent  term  into  an  integrated 
contract,  asserting  that  the  Court's  failure  to  do  so  would  have  the  "unreasonable" 
and  "harsh"  result  of  binding  him  to  his  side  of  the  bargain  for  the  sole  consideration 
of  $800,000.  As  demonstrated  below,  Armstrong's  request  is  contrary  to  law. 
Moreover,  none  of  the  evidence  which  he  offers  to  support  his  extraordinary  request 
supports  the  position  which  he  urges,  except  for  his  own  declaration,  which  directly 
contradicts  his  previous  sworn  statements.  Under  these  circumstances,  the  Church's 
request  for  summary  adjudication  of  Armstrong's  breach  of  contract  claim  must  be 
granted. 

Similarly,  in  its  moving  papers,  the  Church  demonstrated  that  Armstrong's 
abuse  of  process  claim  attempted  to  assert  liability  for  conduct  which,  even  if  it  was 
assumed  to  have  occurred,  was  (1)  beyond  the  statute  of  limitations,  (2)  privileged, 
and/or  (3)  not  even  a  use  of  the  Court's  process.  In  opposition,  Armstrong  has 
provided  the  Court  with  no  California  authority  to  support  his  assertion  that  he  is 
permitted  to  avoid  the  statute  or  the  privilege,  and  no  evidence  raising  any  issue  of 
material  fact.  Instead,  he  has  once  again  destroyed  the  Court's  time  by  filing  reams 
of  irrelevant  and  prejudicial  material.  Summary  adjudication  of  this  claim,  too,  is 
warranted,  and  will  have  the  salutary  effect  of  preventing  such  an  inappropriate 
demonstration  from  infecting  the  trial  of  this  action  as  well. 
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II.  THE  CHURCH  IS  ENTITLED  TO  SUMMARY  ADJUDICATION  OF  THE  BREACH 

CLAIM  BECAUSE  ITS  ALLEGED  CONDUCT  DID  NOT.  AS  A  MATTER  OF  LAW. 

BREACH  THE  AGREEMENT 

In  his  Opposition,  Armstrong  admits  that  the  Settlement  Agreement  contains 
no  provision  prohibiting  the  Church  from  doing  any  of  the  things  which  Armstrong 
asserts  in  his  cross-complaint  are  a  breach  of  the  Agreement  [Oppo.  at  6].  Instead, 
he  requests  that  the  Court  re-write  the  Agreement  to  contain  clauses  that  he  and  his 
then-attorneys  failed  to  bargain  for,  and  then  make  them  retroactively  binding  on  the 
Church.  As  demonstrated  below,  the  extrinsic  evidence  which  Armstrong  offers  to 
support  his  argument  creates  no  issue  of  fact.  Rather,  except  for  Armstrong's  self- 
serving  declaration,  the  evidence  supports  the  plain  words  contained  in  the 
Agreement,  which  impose  no  obligation  of  silence  upon  the  Church.  Further, 
Armstrong's  declaration  cannot  be  used  by  Armstrong  to  create  an  issue  of  fact 
because  it  directly  contradicts  his  own  prior  admissions.  FPI  Development.  Inc,  v. 
Nakashima  (1991)  231  Cal.App.3d  367,  398. 

The  relevant  and  controlling  principles  of  contract  law  are  quite  simple,  and 
largely  ignored  by  Armstrong.  The  interpretation  of  a  written  instrument  is  essentially 
a  judicial  function  to  be  exercised  according  to  the  generally  accepted  canons  of 
interpretation.  Western  Medical  Enterprises.  Inc,  v.  Albers  (1985)  166  Cal.App.3d 
383,  389.  Extrinsic  evidence  is  admissible  to  interpret  the  instrument,  but  not  to  give 
it  a  meaning  to  which  it  is  not  readily  susceptible,  and  it  is  the  instrument  itself  that 
must  be  given  effect.  Parsons  v.  Bristol  Development  Co.  (1965)  62  Cal. 2d  861, 
865.  "The  rules  of  interpretation  of  written  contracts  are  for  the  purpose  of 
ascertaining  the  meaning  of  the  words  used  therein;  evidence  cannot  be  admitted  to 
show  intention  independent  of  the  instrument."  Stevenson  v.  Oceanic  Bank  (1990) 
223  Cal.App.3d  306,  316.  Indeed,  the  parol  evidence  rule  "generally  prohibits  the 
introduction  of  any  extrinsic  evidence  to  vary  or  contradict  the  terms  of  an  integrated 
written  instrument."  Gerlund  v.  Electronic  Dispensers  International  (1987)  190 
Cal.App.3d  263,  270.  Testimony  of  intention  which  is  contrary  to  a  contract's 
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express  terms  does  not  give  meaning  to  the  contract,  but  seeks  to  substitute  a  new 
meaning.  Such  evidence  is  therefore  excluded,  id  at  273.  These  principles  of 
contract  interpretation  provide  the  basic  framework  which  must  be  used  to  analyze 
the  arguments  presented  by  Armstrong  in  his  opposition. 

Armstrong  cites  to  a  bevy  of  largely  irrelevant,  often  outdated,  and  sometimes 
contradictory  case  law  in  an  effort  to  create  a  legal  theory  to  support  his  request  that 
the  Court  rewrite  the  1 986  settlement  agreement  to  his  benefit.  The  Agreement  itself 
is  provided  to  the  Court  as  Exhibit  A  to  the  Church's  Separate  Statement  of 
Undisputed  Facts,  and  provides  its  own  best  expression  of  the  intent  and  the 
obligation  of  the  parties.  Indeed,  each  of  Armstrong's  arguments  falls  before  the 
carefully  worded  and  complete  language  of  the  Agreement  itself: 

Acknowledging  that  extrinsic  evidence  of  a  new  term  may  not  be  admitted 
unless  there  is  some  ambiguity  in  the  Agreement,  Armstrong  first  argues  that  the 
plain  language  of  the  Agreement  is  made  ambiguous  by  two  separate  agreements, 
made  in  December  1986,  to  which  he  was  not  a  party.  [Oppo.  at  3.]  These 
agreements.  Exhibit  D  to  the  Armstrong's  separate  statement,  consist  of  a  stipulation 
and  an  indemnity  agreement  executed,  not  by  either  the  Church  or  by  Armstrong,  but 
by  some  of  the  negotiating  attorneys.  Even  assuming  arguendo  that  these 
agreements  may  be  considered,1  they  create  no  ambiguity  in  the  Agreement:  if 
anything,  they  serve  to  effectuate  explicit  promises  contained  in  the  Agreement. 
Paragraph  4(B)  of  the  Agreement  provides  that  the  Church  shall  maintain  its  appeal 
of  the  decision  by  Judge  Breckenridge  on  its  complaint  against  Armstrong,  and  that 
Armstrong  waives  any  rights  which  he  has  to  oppose  any  further  appeals  by  the 
Church  or  to  take  any  further  appeals  of  his  own.  The  "side  agreements"  which  he 
castigates  do  not  contradict  this  clause:  rather,  they  serve  to  effectuate  it  by 

1  It  is  a  basic  principle  of  contract  interpretation  that  only  contracts  "relating  to  the 
same  matters,  between  the  same  parties"  are  to  be  interpreted  together.  Civil  Code 
§  1642. 
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protecting  Armstrong  from  having  to  pay  money  to  the  Church  while  permitting  the 
Church  to  maintain  its  appeal.  The  agreements  thus  create  no  ambiguity  whatsoever, 
but  simply  are  the  physical  embodiment  of  the  compliance  of  Armstrong's  and  the 
Church's  lawyers  with  paragraph  14  of  the  Agreement,  which  obligated  the  parties 
and  counsel  to  "execute  and  deliver  all  documents  and  perform  all  further  acts  that 
may  be  reasonably  necessary  to  effectuate  the  provisions  of  this  Agreement."2 

Next,  Armstrong  argues  that  "[conversations  between  and  declarations  of  the 
parties  during  negotiations  at  and  before  the  execution  of  the  contract"  may  be  used 
to  aid  in  interpretation  of  the  contract.  [Oppo.  at  4]  Even  if  true,  Armstrong  has 
provided  no  evidence  at  all  of  conversations  between  the  parties,  or  declarations  by 
them,  during  negotiations  at  and  before  the  contract  was  executed.  Rather, 
Armstrong  offers  only  his  own  declaration  in  which  he  recites  conversations  which  he 
allegedly  had,  not  with  the  Church,  but  with  his  own  lawyer,  during  negotiations. 
Armstrong's  assertions  of  what  his  lawyer  supposedly  told  him  sheds  no  light  on  the 
intention  of  the  Church,  the  party  that  he  now  hopes  to  bind  to  a  new  term. 
However,  competent  evidence  of  conversations  between  the  parties  and  their 
intentions  at  the  time  the  Agreement  was  signed  does  exist,  in  the  form  of  a 
videotape  of  the  signing  of  the  Agreement  by  Armstrong  [Ex.  A  and  Ex.  B  to  Ex.  A, 
Declaration  of  Lawrence  Heller].  At  that  time,  Armstrong  assured  Church 
representatives  that  he  had  read  the  entire  Agreement,  reviewed  it  with  his  lawyer  and 
that,  beyond  the  money  paid  to  his  lawyer,  there  were  no  other  representations  made 
to  him  of  anything  else  that  he  could  get  in  consideration  for  signing  the  Agreement. 
[Ex.  B  to  Ex.  A,  Transcript,  at  1-3.] 


2  Armstrong  also  claims  that  his  attorney,  Flynn,  told  him  that  he  had  agreed  with 
Church  attorneys  that  Flynn  would  not  represent  Armstrong  or  others  any  longer  in 
anti-Church  litigation.  Armstrong's  hearsay  assertions  are  not  competent  evidence 
of  anything,  and  must  be  disregarded.  Even  if  true,  however,  such  an  agreement 
would  not  contradict  the  plain  terms  of  the  Agreement:  Armstrong  and  the  Church 
expressed  clearly  their  desire  to  end  the  litigation  between  them. 
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Third,  Armstrong  asserts  that  the  Agreement  is  harsh  and  unreasonable  if  it 
binds  him  to  silence  without  similarly  binding  the  Church,  and  argues  that  this  is 
sufficient  reason  for  the  Court  to  rewrite  the  Agreement.  This  is  nonsense.  The 
Church  could  just  as  easily  argue  that  it  is  unfair  and  unjust  not  to  require  Armstrong 
to  pay  to  the  Church  $800,000,  since  that  is  the  amount  that  the  Church  was 
required  by  the  Agreement  to  pay  to  him. 

Fourth,  Armstrong  elaborately  asserts  that  it  is  necessary  to  imply  a  term  into 
the  Agreement  in  order  to  effectuate  the  intention  of  the  parties.  However,  it  is  clear 
from  even  a  casual  review  of  the  Agreement  that  the  parties  intended  their 
consideration  to  one  another  to  be  different,  and  not  the  same.  While  a  few  of  the 
terms  and  conditions  applied  to  both  the  Church  and  Armstrong,  such  as  the  release 
of  all  prior  existing  claims,  14,  in  general  their  duties  were  quite  different.  The 
Church,  for  example,  was  required  to  pay  money  to  Armstrong's  lawyer  for 
Armstrong's  lawyer  to  distribute  to  Armstrong.  [Agreement,  13]  Armstrong  was  not 
required  to  pay  money  to  the  Church's  lawyer.  []d-]  Armstrong  was  required  to 
dismiss  his  cross-complaint,  [id,  14]  The  Church  was  not  required  to  dismiss  its 
appeal,  [id,  14(A),  4(B)] 

Further  specific  promises  which  Armstrong  made  in  consideration  of  the 
monetary  sum  paid  to  him  by  the  Church  are  delineated  in  Paragraphs  7(B)  -  7(H). 
Each  of  these  provisions  is  carefully  and  clearly  drafted  to  impose  a  duty  on 
Armstrong,  but  not  on  the  Church.  In  paragraph  7(B),  for  example,  Armstrong  further 
specifically  released  the  Church  from  liability  for  any  injuries  sustained  by  him,  known 
or  unknown.  Paragraph  7(B)  contains  no  similar  releasing  obligation  on  the  part  of  the 
Church;  the  Church  did  not  receive  any  monetary  consideration.  In  paragraph  7(C), 
Armstrong  agreed  to  assume  liability  for  the  payment  of  any  attorneys  fees  or  liens. 
No  such  obligation  is  imposed  on  the  Church;  again,  only  Armstrong  received 
monetary  consideration.  In  paragraph  7(E),  Armstrong  agreed  to  return  to  the  Church 
all  materials  in  his  possession  which  pertained  to  the  Church  or  the  Scientology  faith 
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and  in  7(F),  Armstrong  agreed  never  again  to  seek  or  obtain  Scientology  counseling 
or  training.  The  Church  made  no  promise  to  return  documents  to  Armstrong,  nor  did 
it  promise  to  limit  its  spiritual  activities.  In  paragraph  7(D),  Armstrong  agreed  not  to 
publish  any  statements  or  discuss  with  others  "their  experiences  with  the  Church  of 
Scientology,  or  concerning  their  personal  or  indirectly  acquired  knowledge  or 
information  concerning  the  Church  of  Scientology,  L.  Ron  Hubbard,  or  any  of  the 
organizations,  individuals  and  entities  listed  in  Paragraph  1  above."  Armstrong  also 
agreed  in  that  paragraph  that  he  "will  maintain  strict  confidentiality  and  silence  with 
respect  to  his  experiences  with  the  Church  of  Scientology  and  any  knowledge  or 
information  he  may  have  concerning  the  Church  of  Scientology,  L.  Ron  Hubbard,  or 
any  of  the  organizations,  individuals  and  entities  listed  in  Paragraph  1  above."  The 
Church  made  no  such  promise  not  to  divulge  information  about  itself,  nor  did  it  make 
any  promise  not  to  divulge  information  about  Armstrong.  This  provision,  like  those 
that  surround  it,  was  plainly  intended  as  a  promise  from  Armstrong  to  the  Church.3 

Fifth,  Armstrong  argues  that  the  Court  should  create  a  term  in  the  Agreement 
binding  the  Church  to  silence  about  him  because  he  thought  all  along  that  the 
Agreement  so  bound  the  Church.  Not  only  is  Armstrong's  claimed  mistake  of  fact 
irrelevant,4  but  it  directly  contradicts  two  of  his  own  earlier  sworn  statements  in  this 


3  It  should  be  noted  here  that  the  parties  had  no  difficulty  drafting  promises  that 
or  conditions  that  were  mutual  when  appropriate.  For  example,  paragraph  12 
provides  that  all  parties  will  bear  their  respective  costs  with  respect  to  the 
negotiation  and  drafting  of  the  Agreement,  while  paragraph  1 1  acknowledges  that 
all  parties  entered  into  the  Agreement  freely  and  carefully  read  and  understood  the 
Agreement  before  signing.  The  parties  were  thus  fully  capable  of  drafting  mutual 
clauses  when  they  intended  the  clauses  to  be  mutual. 

4  The  Code  and  cases  are  clear  that  "if  the  terms  of  a  promise  are  in  any  respect 
ambiguous  or  uncertain,  it  must  be  interpreted  in  the  sense  in  which  the  promisor 
believed,  at  the  time  of  making  it,  that  the  promisee  understood  it."  Civil  Code 
Section  1649;  Western  Camps.  Inc,  v.  Riverwav  Ranch  Enterprises  (1977)  70 
Cal.App.3d  714,  725,  138  Cal.Rptr  918.  Here,  Armstrong  (the  proposed 
"promisee")  assured  the  Church  (the  alleged  "promisor")  at  the  time  that  he  signed 

(continued...) 


6 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 


action.  When  he  opposed  the  Church's  motion  for  preliminary  injunction,  Armstrong 
argued  vigorously  that  paragraph  7(D)  (which  he  now  claims  he  thought  all  along 
bound  both  himself  and  the  Church  to  silence)  was  not  enforceable  bv  the  Church 
against  him  because  it  was  not  mutual.  In  Armstrong's  own  words,  "Paragraph  7D 
prohibited  Armstrong  from  speaking  to  others  about  Scientology,  but  does  not  prohibit 
Scientology  from  talking  to  others  about  Armstrong."  [Ex.  D  to  Separate  Statement, 
p.  50:25-27]  In  deposition  in  this  action,  he  asserted  that  he  was  angry  with  his 
former  lawyer,  Flynn,  because  the  Agreement  which  he  signed  "says  on  its  face  they 
can  continue  to  attack  you  with  impunity,  Mr.  Armstrong."  [Ex.  B  to  Separate 
Statement,  160:2-15]  It  is  well-established  in  California  that  a  party  may  not  by 
affidavit  or  declaration  contradict  his  earlier  sworn  testimony  in  order  to  create  a 
factual  issue  and  thereby  avoid  summary  adjudication. 

Admissions  against  interest  have  high  credibility  value,  particularly  when, 
as  here,  they  are  made  in  the  context  of  proceedings  designed  to  elicit  the 
facts.  "Accordingly,  when  such  an  admission  becomes  relevant  to  the 
determination,  on  motion  for  summary  judgment,  of  whether  or  not  there  exist 
triable  issues  of  fact  (as  opposed  to  legal  issues)  between  the  parties,  it  is 
entitled  to  and  should  receive  a  kind  of  deference  not  normally  accorded 
evidentiary  allegations  in  affidavits."  After-the-fact  attempts  to  reverse  prior 
admissions  are  impermissible  because  a  party  cannot  rely  on  contradictions  in 
his  own  testimony  to  create  a  triable  issue  of  fact.  The  assertion  of  facts 
contrary  to  prior  testimony  does  not  constitute  "'substantial  evidence  of  the 
existence  of  a  triable  issue  of  fact.'" 

Thompson  v.  Williams  (1989)  211  Cal.App.3d  566,  573-574.  (citations  omitted). 
Armstrong's  current  protestations  that  he  really  thought  all  along  that  the 
confidentiality  provision  of  paragraph  7(D)  was  mutual  thus  may  not  be  used  by 
Armstrong  to  avoid  summary  adjudication.  He  is  bound  by  his  own  earlier  argument 


*(..  .continued) 

the  Agreement  that  he  fully  understood  the  Agreement,  and  that  he  understood 
that,  as  consideration  for  his  promises,  the  only  thing  which  he  would  receive  was 
the  money  that  the  Church  was  to  pay  to  his  lawyer,  Michael  Flynn.  The  Church 
believed  him.  [Ex.  A  and  B  to  Ex.  A,  Declaration  of  Lawrence  Heller.] 
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and  sworn  testimony  that  the  clause  was  not  mutual.5 


Finally,  Armstrong  argues  that  the  covenant  of  good  faith  and  fair  dealing 
requires  this  Court  to  re-write  the  contract,  and  impose  on  the  Church  a  duty  which 
the  Church  sought  only  to  impose  on  Armstrong.  However,  to  infer  a  new  such 
covenant  would  clearly  prevent  the  Church  from  achieving  some  of  the  expressed 
benefits  of  the  Agreement  to  which  it  was  entitled:  e.g.,  the  right  to  continue  to 
litigate  the  appeal  of  its  action  against  Armstrong.  [Agreement,  14B.]  Implying  such 
a  clause  would  be  a  misapplication  of  the  good  faith  and  fair  dealing  doctrine,  Gerlund 
v.  Electronic  Dispensers  International,  supra.  190  Cal.App.3d  at  277  (Reversing  trial 
court  for  permitting  jury  an  opportunity  to  apply  an  implied  covenant  of  good  faith  and 
fair  dealing,  because  "No  obligation  can  be  implied  .  .  .  which  would  result  in  the 
obliteration  of  a  right  expressly  given  under  a  written  contract.  'There  cannot  be  a 
valid  express  contract  and  an  implied  contract,  each  embracing  the  same  subject,  but 
requiring  different  results.'") 


5  The  only  other  evidence  which  Armstrong  has  submitted  in  support  of  his 
contention  that  the  parties  actually  intended  that  the  Church  would  refrain  from 
making  any  comments  to  any  third  parties  concerning  Armstrong  is  a  declaration  of 
Lawrence  Heller,  one  of  plaintiff's  attorneys,  dated  November  _,  1989.  [Exhibit  P 
to  Armstrong's  declaration]  Armstrong  contends  that  the  declaration  supports  his 
alleged  "understanding"  that  the  parties  intended  the  confidentiality  provisions  of 
paragraph  7  to  be  mutual  [Oppo.  at  1-2.]  In  reality,  the  declaration  of  Mr.  Heller 
states  only  that  the  parties  all  agreed  not  to  disclose  the  contents  of  the 
Agreement  or  the  underlying  facts  of  the  case  being  settled,  and  that  this  non¬ 
disclosure  provision  was  "the  one  issue  which  was  not  debated  by  any  of  the 
parties  or  attorneys  involved."  [Ex.  P  to  Armstrong  Declaration,  113  and  4.] 
Heller's  declaration  does  not  contradict  the  written  Agreement  at  all:  the 
Agreement  provides  in  paragraph  18(D)  that,  "The  parties  hereto  and  their  respec¬ 
tive  attorneys  each  agree  not  to  disclose  the  contents  of  this  executed  Agreement. 
Nothing  herein  shall  be  construed  to  prevent  any  party  hereto  or  his  respective 
attorney  from  stating  that  this  civil  action  has  been  settled  in  its  entirety." 

Nor  does  Heller's  declaration  contradict  or  create  an  ambiguity  in  paragraph 
7(D),  the  paragraph  which  Armstrong  wishes  to  rewrite.  If  Heller's  declaration  is 
to  be  believed,  it  is  that  none  of  the  parties  --  including  Armstrong  --  and  none  of 
the  attorneys  --  including  Armstrong's  three  lawyers  --  debated  the  provision,  but 
adopted  it  as  it  plainly  reads. 
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III.  THE  SECOND  CAUSE  OF  ACTION  FOR  ABUSE  OF  PROCESS  MUST  BE  DISMISSED 

The  Church  established  in  its  moving  papers  that  the  second  cause  of  action 
for  abuse  of  process  is  inadequate  because:  (1 )  the  alleged  pre-July  22,  1991  conduct 
is  precluded  by  the  one-year  statute  of  limitations;  and  (2)  the  alleged  post-July  22, 
1991  conduct  is  either  (a)  privileged  pursuant  to  Civil  Code  Section  47(2)  and/or  (b) 
does  not  involve  the  use  of  "process"  for  an  "ulterior  purpose."  In  his  opposition, 
Armstrong  complains  that  the  maintenance  of  this  action  by  the  Church  for  abuse  of 
process  was  a  "continuing  tort"  which  "tolled  the  statute  of  limitations, "  and  rendered 
every  other  remote  claim  made  in  the  cross-complaint  actionable  years  after  it 
supposedly  occurred.  Such  an  argument  simply  attempts  to  piggyback  one  failed 
claim  on  top  of  another.  California  law  does  not  recognize  Armstrong's  continuing 
tort  theory.  Moreover,  it  is  black  letter  California  law  that: 

[W]hile  a  defendant's  act  of  improperly  instituting  or  maintaining  an 
action  may,  in  an  appropriate  case,  give  rise  to  a  cause  of  action  for  malicious 
prosecution,  the  mere  filing  or  maintaining  of  a  lawsuit  --  even  for  an  improper 
purpose  --  is  not  a  proper  basis  for  an  abuse  of  process  action. 

Oren  Roval  Oaks  Venture  v.  Greenberg.  Bernhard.  Weiss  &  Karma.  Inc.  (1986)  42 

Cal. 3d  1157. 

Armstrong's  abuse  of  process  argument  devolves  to  a  contention  that  the 
Church  should  be  unable  to  enforce  the  Agreement  because,  allegedly  at  the  Church's 
instigation,  Armstrong's  lawyer  gave  him  bad  advice  in  1986.  If  Armstrong  had  ever 
had  a  claim  for  abuse  of  process  against  the  Church  arising  out  of  the  Church's 
negotiations  with  his  lawyer  in  1 986,  it  has  been  non-actionable  for  nearly  seven 
years.  However,  even  if  the  statements  alleged  were  made  by  a  Church 
representative  or  by  Armstrong's  counsel  (something  for  which  Armstrong  has 
advanced  no  competent  evidence  whatsoever)  and  the  statute  was  somehow  tolled, 
all  Armstrong  has  managed  to  allege  is  that  the  Church  wronged  him  during 
settlement  negotiations  by  persuading  his  lawyer  to  persuade  him  to  accept  a  bargain 
which  he  would  now  like  to  repudiate.  The  statements  of  attorneys  and  parties  made 
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Andrew  H.  Wilson 
WILSON,  RYAN  &  CAMPILONGO 
235  Montgomery  Street 
Suite  450 

San  Francisco,  California  94104 
(415)  391-3900 

Laurie  J.  Bartilson 
BOWLES  &  MOXON 
6255  Sunset  Boulevard 
Suite  2000 

Hollywood,  California  90028 
(213)  661-4030 

Attorneys  for  Plaintiff 

CHURCH  OF  SCIENTOLOGY  INTERNATIONAL 


SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
FOR  THE  COUNTY  OF  MARIN 

Case  No.  152229 


CHURCH  OF  SCIENTOLOGY 
INTERNATIONAL,  a  California 
not-for-profit  religious 
corporation; 

Plaintiff, 

vs . 

GERALD  ARMSTRONG;  DOES  1 
through  25,  inclusive, 

Defendants. 


DECLARATION  OF 
LAWRENCE  E.  HELLER 


I,  LAWRENCE  E.  HELLER,  hereby  declare: 

1.  I  am  an  attorney  at  law  duly  licensed  to  practice 
before  all  of  the  courts  of  the  State  of  California  and  am 
a  partner  in  the  law  firm  of  Turner,  Gerstenfeld,  Wilk  & 
Tigerman.  I  have  personal  knowledge  of  the  matters  set  forth 
below,  and  if  called  upon  to  do  so,  could  and  would  competently 
testify  thereto. 

2.  In  1986  I  assisted  various  Churches  of  Scientology  to 
achieve  the  settlement  of  a  series  of  lawsuits  with  attorney 
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Michael  J .  Flynn  and  a  several  other  attorneys  around  the 
country,  who  represented  a  number  of  plaintiffs  and  witnesses 
against  those  Churches  of  Scientology.  Gerald  Armstrong  was  one 
of  these  plaintiffs. 

3.  To  finalize  this  settlement  with  Armstrong,  I  met  with 
Mr.  Armstrong  and  his  attorney,  Michael  Flynn,  in  Los  Angeles 
on  December  6,  1986.  I  was  present  when  Mr.  Armstrong,  in  the 
presence  of  his  attorney  signed  the  Settlement  Agreement  with 
the  Church  of  Scientology  International.  This  meeting  and 
signing  was  video  taped. 

4.  Attached  as  Exhibit  A  to  this  Declaration  is  a  copy  of 
the  video  tape  made  at  that  meeting.  I  have  reviewed  this  tape 
and  state  that  it  accurately  depicts  all  of  the  events  of  that 
meeting. 

5.  Attached  as  Exbit  B  is  a  copy  of  the  transcript  of  that 
video  tape.  I  have  reviewed  this  transcript  against  the  video, 
itself,  and  state  that  it  is  an  accurate  transcription  of  the 
video. 

I  declare  under  penalty  of  perjury  that  the  foregoing  is 
true  and  correct.  Executed  this  2nd  day  of  March,  1992,  at 
Los  Angeles,  California. 


Lawrence  E.  Heller 
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Exhibit  A 


EXHIBIT  A  TO  THE  DECLARATION  OF  LAWRENCE  HELLER, 
THE  VIDEO  TAPE  OF  THE  SETTLEMENT  SIGNING,  HAS 
BEEN  LODGED  SEPARATELY  WITH  THE  COURT 


Exhibit  B 


TRANSCRIPT  OF  GKRAU  ARMSTRONG  VIDEO  RECORDING  OF 
SETTLEMENT  AGREEMENT  SIGNING 


Appearances:  December  6,  1986 

LH:  Larry  Heller 

GA:  Gerald  Armstrong 

MF:  Michael  Flynn 

JR:  Jo  Ann  Richardson  (Notary) 

MS:  Michael  Sutter  (Witness) 


BEGINNING  OF  TAPE 

LH  This  is  fine,  that  covers  everything  and  um,  we're  alright. 

MF  How  many  you  got  there? 

LH  Well  I  got  the  two  affidavits  for,  then  I  got  these  here 
which,  um,  we  don't  have  to  sign  these  on  video  tape  -  we 
can  do  it  if  you  like. . . 

MF  It  makes  no  difference  to  me. 

LH  It's  all  the  same  to  me  too... 

LH  OK.  It's  now  9:04,  ah,  pm  on  December  6  1986  and  to  my 

left  is  Gerald  Armstrong  and  next  to  him  Michael  J.  Flynn. 
Um,  Mr.  Armstrong,  I  understand  Mr.  Flynn  is  your  attorney 
here  representing  you  today,  is  that  correct? 

GA  Right. 

LH  OK.  Ah,  Mr.  Armstrong  I'm  going  to  ask  you  to  sign  three 

documents,  ah,  a  mutual  release  of  all  claims  and  settlement 
agreement,  and  two  separate  affidavits.  Prior  to  doing  so 
however,  I  would  like  to  ask  you  some  questions  with  regard 
to  those  documents,  um-hum,  excuse  me,  which  I  would  like 
you  to  answer  freely  and  honestly  if  you  would.  Ah,  first 
of  all  have  you  had  a  chance  to,  ah,  completely  and 
comprehensively  review  and  read  these  documents? 

GA  Yeah. 

LH  OK.  Have  you  had  a  chance  to  discuss  these  documents  with 
your  attorney,  Mr.  Flynn? 
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GA  Yes. 

LH  Has  Mr.  Flynn  explained  these  documents  as  well  the  legal 
and  factual  ramifications  to  you,  legal  and  practical 
ramifications  to  you  to  your  satisfaction? 

GA  Uh,  I  think  so,  yes. 

LH  OK.  Well  do  you  have  any  question  of  that  whatsoever? 

GA  No,  I  have  no  current  questions  about  it. 

LH  OK,  very  good.  You  are  going  to  sign  these  of  your  own  free 
will? 

GA  Yes. 

LH  OK.  You  are  not  suffering  from  any  duress  or 

coercion  which  is  compelling  you  to  sign  these  documents? 

GA  No. 

LH  Alright,  you  are  not  presently  under  the  influence  of 

alcohol  or  any  medication,  prescription  or  otherwise,  which 
would  impede  your  ability  to  comprehend  the  urn,  legal  and 
factual  intent  of  these  documents? 

GA  No. 

LH  Urn,  you  may  have  noticed  in  reviewing  the  settlement 
agreement  that,  ah,  you  are  part  of  a  what  we  have 
generically  described  as  a  universal  settlement,  ah,  what  I 
mean  by  that  is  and  you  probably  know  that  independently  as 
well,  as  you're  smiling.  What  I  mean  by  that... 

GA  ...  no,  just  that,  that's  the  same  as  a  global  settlement, 
right? 

LH  It's  the  same  thing.  Exactly. 

GA  Got  it . 

LH  I  said  generically  described  so  far,  universal,  global,  all 
encompassing  -  whatever  you  like,  but  the  intent  of  it  is 
that,  urn,  you  are  one  of  many  claimants  uh,  who  uh,  contend 
that  they  have  claims  against  the  Church  of  Scientology  as 
well  as  related  and  unrelated  entities  and  individuals. 

Some  of  those  claimants  have  litigation  such  as  you  do 
pending  against  the  Church  of  Scientology,  some  of  them 
don't. 

Uh,  as  you  also  may  or  may  not  know,  uh,  one  lump  sum 
payment  is  being  made  to  Mr.  Flynn.  Urn,  Mr.  Flynn  is  then 
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going  to  be  distributing  from  that  lump  sum  certain  sums  to 
some  or  all  of  these  claimants... 

MF  After  I  go  to  Rio. 

LH  After  he  goes  to  Rio,  exactly.  Neither  I  nor  my  clients 

know  what  the  nature  or  amount  that  that  distribution  is  urn, 
and  we  don't  want  to  know.  Uh,  what's  important  to  us  is 
that  you  realize  that  it's  a  universal/global  settlement; 
that  you  realize  that  you  are  getting  paid  a  certain  amount 
out  of  that  settlement,  if  you  in  fact  are,  and  I'm  making 
the  assumption  you  are,  but  that,  uh,  and  also  that  you  tell 
me  while  we're  now  on  video  tape  that  you  are  happy  and 
satisfied  with  the  amount  that  Mr.  Flynn  has  promised  to 
pay  you. 

(phone  rings  and  is  answered) 

GA  Yes. 

LH  OK,  now,  other  than  any  representations  which  Mr.  Flynn  has 
made  to  you  in  order  to  uh,  get  you  to  sign  this  uh,  have 
any  other  representations  been  made  by  either  myself  or  my 
clients  or  anything  else  which  has  compelled  you  to  sign 
these  documents? 

Now,  what  I'm  saying  to  you  is  there  are  obviously 
representations  in  the  documents... 

GA  Correct. 

LH  Mr.  Flynn  has  spoken  with  you  -  he  has  said  you  will  get 
this  and  that  for  the,  uh,  whether  money  or  other 
consideration  for  the  signing  of  these  documents... 

GA  Right . 

LH  OK,  now  I  want  to  make  sure  that  were  there  any  other 

representations  made  to  you  of  anything  you  would  get  in 
consideration  for  the  signing  of  these  documents. 

GA  Not  in  terms  of  what  I  would  get:  no. 

LH  OK.  Along  those  same  lines  -  As  I  said  this  is  a 

universal  settlement  -  ah,  accordingly,  ah,  it  is  possible 
that  some  of  the  other  parties  may  not  settle  for  some 
reason,  and  I  want  you  to  be  aware  of  the  fact  that  if  in 
fact  one  of  those  other,  one  or  more  of  those  other 
parties  do  not  settle,  this  settlement  falls  through. 

You're  aware  of  that? 


GA 


OK. 
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LH  OK,  and  you're  also  aware  of  the  fact  however  that  we  are 

putting  these  in  what  is  in  effect  an  escrow  account  -  these 
documents  and  this  video  tape  -  an  escrow,  urn,  sort  of 
holding  place,  uh,  so  that  all  of  these  documents  in  the 
video  tape  will  be  destroyed  if  the,  uh,  settlement  does  not 
go  through.  And  you're  aware  of  all  that?  ...OK? 

GA  Um-hum. 

LH  OK,  uh,  with  that  then  why  don't  we  take  a  picture  of  the 
mutual  release  of  all  claims  and  settlement  agreement  and 
then  I'll  ask  you  to  sign  it. 

. . . zoom  to  document. . . 

LH  OK,  now  what  I'm  going  to  ask  you  to  do  is  please  is  to 

initial  each  of  the  bottom  of  each  of  these  pages,  I'll  turn 
the  page  for  you  and  then  you'll  sign  it,  I  think  in  two 
different  places  if  you  would. 

...GA  initials  the  document... 

MF  Oh  you've  got  a  signature  there,  Lar. 

LH  Oh,  I'm  sorry. . .that's  right ...  right  up  here. 

. . .GA  continues  to  initial  and  sign  the  document... 

LH  OK  and  if  you'd  date  and  sign  there  please. 

...GA  signs  the  document... 

MF  You  didn't  want  to  eat  dinner  with  any  of  those  people 
anyway. 

LH  No,  what  did  I  want  to  go  out  to  dinner  for.  Is  that  crazy? 
OK,  let's  see,  if  you  give  it  to  Mr.  Flynn,  he'll  sign  it 
...  and  you'll  take  two  separate  pictures  of  these  Ted. 

...zoom  into  document... 

MF  Little  art  work? 

GA  I  think  it... I  think  we  have  to,  seeing  as  that's  how  the 
checks  are. 

LH  OK  and  I've  just  taken  a  picture  of  this  affidavit  and  asked 
that  you  initial  at  the  bottom  of  the  pages  and  then  sign  it 
once  you  get  your  pen  back. 

. . .GA  signs  document. . . 

MF  ( Laughs ) 


LH 


OK,  and  here  is  the  second  affidavit. . . 


. . . zoom  into  document. . . 

LH  OK. 

. . .GA  signs  document. . . 

MF  How  do  you  do  that  so  quickly?  That's  awesome. 

LH  Urn. . .  OK,  do  you  have  any  sort  of  identification  on  you  so 
we  can  give  it  to  the  notary? 

GA  Sure. 

LH  So  she  can  notarize  your  documents. 

GA  We  haven't  met  before,  have  we? 

JR  No. 

LH  Why  don't  I  have  you  sign... 

LH  Uh,  I  don't  think  we  need  to  take  a  picture  of  this,  this  is 

the  stipulated  sealing  order  but  you  know  what,  all  of  these 
are  for  Bruce  Bunch's  signature  I  think... 

MF  Oh,  are  they. . . 

LH  Because. . . 

MF  Should  we  get  Bruce  donw  here  at  some  point? 

LH  Well... 

MF  Bruce  is  in  trial  I  think. . . 

GA  Yeah,  he  is. 

MF  Yeah,  whatever,  we  can  get  Bruce  back  down  here.  He's  in 
the  middle  of  a  trial . . . 

LH  I  think  I'd  want  either  Bruce  or  Julia's  signature  on  this. 

MF  Julia  would  probably  be  easier. . . 

LH  Yeah... 

MF  Cause  Bruce  is  in  the  middle  of  a  trial. 

LH  Well  we  can  arrange  for  that,  that  shouldn't  be  a  problem... 
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MF  Well  she's  coming  Monday  to  do  hers ...  right? 

LH  Exactly,  urn,  ok,  I  noticed  by  the  way,  in  this  stipulation 

for  return  of  sealed  materials,  it  also  has  Mr.  Armstrong's 
signature  and  your  signature  on  it  so... Let's  take  a  picture 
of  that. 

. . . zoom  into  document. . . 

LH  And  have  you  had  a  chance  to  read  this  yet  Mr.  Armstrong? 

GA  Yeah. 

LH  OK. . .alright. . .  would  you  date  and  sign  that  please. 

GA  I  keep  thinking  it's  '85. 

LH  It's  a  good  way ...  certainly ...  not  to  confuse  your 
signature . . . 

GA  No. 

LH  ...Because  Mr.  Armstrong  is,  urn,  putting  a  face  on  his 
signature. 

GA  Makes  it  valuable. 

LH  Exactly. 

MF  It's  awesome... as  opposed  to  my  ugly  scrawl. 

LH  You  probably  have  the  same  artistic  talent  that  I  have, 
which  is. . . 

MF  Mine  is  zero. 

LH  Zero  to  none.  OK,  and  I  think  that's  it.  Thank  you  Ted. 

Oh  OK,  or  do  you  have  any  questions? 

GA  No ,  no 

MF  Those  are  orders . . . 

LH  These  are  orders  which  will  be  signed  by  the  attorneys  which 
will  relate  to  sealing  the  files  so  that  no  one  can  get  into 
them  as  well  dismissing  your  actions.  Those  will  be  signed 
when  the  entire  settlement  is  finished,  urn,  and  then  given 
to  the  court  for  Judge  Breckenridge ' s  signature. 

GA  OK. . . 


LH 


OK. 


MF  We  should  put  how  many  docs  we  got. . . 

GA  Do  you  need  duplicate  sets  signed?  Or  is  that. . . 

MF  No,  no  there's  only  one... 

LH  No. 

. . . counting  documents . . . 

MF  1-2-3-4  here. 

LH  OK,  I've  got  two  here  which  is  six  and  then  there's  two 
affidavits  which  is  eight. 

LH  OK,  and  if  you  got  a  drivers  license  or. . . 

GA  Right  here. 

JR  He  gave  it  to  me . . . 

LH  Already  got  it? 

GA  Yeah. 

JR  You  need  to  put  your  signature  there  and  your  address  there 
please. 

LH  So  you  had  a  good  time  today? 

MF  Oh  yeah,  we  had  an  excellent  time,  it  was  very  pleasant  and 
we  had  a  nice  plane  ride  up  -  nice  plane  ride  back. . . 

LH  Well  Michael's  good  company. 

MF  Nice  visit  with  ah... yeah,  Mike's  very  good  company...  nice, 
pleasant. . . 

LH  I've  flown  with  him  once  or  twice  myself. 

MF  Yeah. 

LH  The  trouble  with  me,  he  ususally  sleeps.  I'm  not  sure  why 
that  is. 

MF  No,  we  didn't  sleep,  (laughs) . 

MF  Witnesses,  we  need  witnesses  with  some  of  these  docs. 

LH  Uh,  no  I  think  there  was  a  one... that's  right. 

MF  ...several  are  needed... 
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LH  ...well,  just,  no  only... 

MF  ...just  the  release. 

LH  Only  the  ah,  mutual  release. . .did  I  see  a  witness  signature 
there?  And  there  were...  you  know  let's  get  Ted  back  -  As  a 
matter  of  fact  Ted,  why  don't  you  roll  this  again  because 
we're  going  to  have  witnesses  sign.  Thanks  for  reminding 
me. 

MS  Should  Ted  be  a  witness? 

LH  Oh,  you  two  were  witnesses  so  far...  OK,  we're  back  on  the 
camera  -  9:15  -  and  I  neglected  to  get  witnesses  signatures 
on  the  uh,  mutual  release  of  all  claims  and  settlement 
agreement  so  why  don't  I  do  that  right  now. 

. . .Witnesses  sign. . . 

MS  Just  the  one? 

LH  Okee-dokee,  yup,  and  those  are  affidavits.  Will  you  stamp 
them?  Thanks  Ted.  Allright,  so... we  want  to  put  up  all 
this  down  in  the  vault... 

MF  This  all  goes  together. 

LH  ...and  you've  marked  that  stuff  for  Michael  Hertzberg. 

MF  Yeah.  All  marked. 
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Attorney  for  Defendant 
GERALD  ARMSTRONG 


SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
IN  AND  FOR  THE  COUNTY  OF  MARIN 


11  ! 
12 
13  ! 


23  ;j 

I 

24  jj 


26  ! 

! 

; 

27  ;| 

I 

23 


CHURCH  OF  SCIENTOLOGY  ) 

INTERNATIONAL,  a  California  ) 

not-for-profit  religious  ) 

corporation;  ) 

) 

Plaintiffs,  ) 

) 

vs .  ) 

) 

GERALD  ARMSTRONG;  MICHAEL  ) 

WALTON;  et  al,  ) 

\ 

/ 

Defendants.  ) 

) 

_ ) 

) 

GERALD  ARMSTRONG,  ) 

) 

Cross-Complainant,  ) 

) 

-vs-  ) 

) 

CHURCH  OF  SCIENTOLOGY  ) 

INTERNATIONAL,  a  California  ) 

Corporation;  DAVID  MISCAVIGE;  ) 

DOES  1  to  100;  ) 

) 

Cross-Defendant.  ) 

) 

_ ) 


No.  157  680 


SECOND  AMENDED 
VERIFIED  CROSS-COMPLAINT 
FOR  ABUSE  OF  PROCESS 


Date:  April  15,  1994 

Time : 

Dept:  One 

Trail  Date:  9/29/94 


Cross-Complainant  GERALD  ARMSTRONG  alleges  as  follows: 
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PARTIES 


2 

1.  Cross-Complainant  GERALD  ARMSTRONG,  hereinafter, 

3 : 

"ARMSTRONG,"  is  a  resident  of  Marin  County,  California. 

4 

2.  Cross-Defendant  CHURCH  OF  SCIENTOLOGY 

5  ! 

INTERNATIONAL,  hereinafter  "CSI"  or  is  a  corporation  organized  and 

6  ; 

existing  under  the  laws  of  the  State  of  California,  having 

7  j 

principal  offices  and  places  of  business  in  California  and  doing 

8  i 

business  within  the  State  of  California  within  the  territorial 

9 

jurisdiction  of  this  Court. 

10 

3.  Cross-Defendant  DAVID  MISCAVIGE,  hereinafter 

H  i 

"MISCAVIGE,"  is  an  individual  domiciled  in  the  State  of 

1 

12  : 

California . 

13  il 

4.  At  ail  times  herein  mentioned,  each  Cross-Def endanc 

14 

was  the  agent,  employee  or  coconspirator  of  each  of  the  remaining 

15  ; 

Cross-Defendants,  and  in  doing  the  things  herein  mentioned,  each 

15  ’! 

Cross-Defendant  was  acting  within  the  course  and  scope  of  its 

i  7 

employment  and  authority  as  such  agent  and/or  representative 

^  c\ 

X  o 

and/or  employee  and/or  ccconspirator ,  and  with  the  consent  of  the 

19 

remaining  Cross-Defendants. 

20 

5.  CSI  is  subject  to  a  unity  of  control,  and  the  its 

; 

21  ' 

corporate  structure  was  created  as  an  attempt  to  avoid  payment  of 

22 

taxes  and  civil  judgments  and  to  confuse  courts  and  those  seeking 

23 

redress  for  these  Cross-Defendants'  acts.  Due  to  the  unity  of 

24 ; 

personnel,  commingling  of  assets,  and  commonality  of  business 

25  ! 

objectives,  these  Cross-Defendants'  attempts  at  separation  of 

26 

these  corporations  should  be  disregarded. 

27 

6.  The  designation  of  CSI  as  a  "church"  or  religious 

28 

entity  is  a  sham  contrived  to  exploit  the  protection  of  the  First 

.lull  IAW  OFFICES 
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Amendment  of  the  United  States  Constitution  and  to  justify  their 
criminal,  and  tortious  acts  against  ARMSTRONG  and  others.  Cross- 
Defendant  corporation  is  part  of  an  international,  money-making, 
criminally  motivated  enterprise  which  subjugates  and  exploits  its 
employees  and  customers  with  coercive  psychological  techniques, 
threat  of  violence  and  blackmail.  CSI  and  other  Scientology 
corporate  entities  act  as  one  organization. 

7.  David  Miscavige  controls  and  operates  Scientology 
and  uses  it  to  enforce  his  orders  and  carry  out  his  attacks  cr. 
groups,  agencies  or  individuals,  including  the  acts  against 
ARMSTRONG  alleged  herein  to  the  extent  there  is  no  separate 
identity  between  Miscavige  and  CSI  and  any  claim  of  such  separate 
identity  should  be  disregarded. 

3.  Cross-Defendants  DOES  1  through  100,  inclusive,  are 
sued  herein  under  such  fictitious  names  for  the  reason  that  the 
true  names  and  capacities  of  said  Cross-Defendants  are  unknown  to 
ARMSTRONG  at  this  time;  that  when  the  true  names  and  capacities  of 
said  Cross-Defendants  are  ascertained  ARMSTRONG  will  ask  leave  of 
Court  to  amend  this  Cross-Complaint  to  insert  the  true  names  and 
capacities  of  said  fictitiously  named  Cross-Defendants,  together 
with  any  additional  allegations  that  may  be  necessary  in  regard 
thereto;  that  each  of  said  fictitiously  named  Cross-Defendants 
claim  that  ARMSTRONG  has  a  legal  obligation  to  Cross-Defendants  by 
virtue  of  the  facts  set  forth  below;  that  each  of  said 
fictitiously  named  Cross-Defendants  is  in  some  manner  legally 
responsible  for  the  acts  and  occurrences  hereinafter  alleged. 

9.  Armstrong  was  a  Scientologist  from  1969  until  mid- 
December,  1981.  He  was  drawn  into  Scientology  by  representations 
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1 

2 

3 

made  by  the  organization  and  its  founder  L.  Ron  Hubbard 

("Hubbard")  about  his  history,  achievements,  credentials, 

character  and  intentions,  and  the  history,  credentials,  character 

4 

and  intentions  of  his  organization. 

5 

10.  Throughout  his  years  in  Scientology,  Armstrong  remained 

1 

6  j 

dedicated  to  the  accomplishment  of  its  claimed  and  widely 

7  : 

1 

publicized  "aims": 

3  i 

"A  civilization  without  insanity,  without 

9 

criminals  and  without  war,  where  the  able  can 

10 

prosper  and  honest  beings  can  have  rights,  and 

11  : 

where  man  is  free  to  rise  to  greater  heights". 

12 

i 

11.  From  1971  Armstrong  was  a  member  of  the  Sea 

I 

13  , 

Organization,  Scientology's  highest  administrative  echelon  which 

controlled  all  lower  organizations  internationally  without  regard 

I 

15  1 

1  for  corporate  formality.  Sea  Organization  members  have  an 

16  • 

unconditional  reverence  for  the  words  of  Hubbard,  whether  true  or 

false,  and  may  not,  on  penalty  of  severe  punishment,  question  the 

13 

truth  or  falsity  of  his  words. 

19 

12.  Armstrong  held  several  Sea  Organization  staff  positions 

20 

including  legal  officer,  public  relations  officer  and  intelligence 

2  1 

officer.  He  worked  personally  for  Hubbard  as  a  communications 

1 

22 

aide  and  in  his  household  staff.  Armstrong  gained  a  knowledge  of 

23 

organization  structure,  control,  policies  and  orders.  He  gained  a 

2  4 

knowledge  of  organization  policies  and  practices  regarding 

25 

"ethics,"  its  system  of  discipline  and  punishment,  including  its 

26 

ultimate  sanction,  "fair  game,"  whereby  a  person  who  was  labelled 

27 

a  "suppressive  person"  or  "enemy": 

28 

"May  be  deprived  of  property  or  injured  by  any 
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I 

means  by  any  Scientologist  without  discipline 

2  i 

. 

of  the  Scientologist.  May  be  tricked,  sued  or 

3  j 

lied  to  or  destroyed." 

4  j 

13.  At  the  beginning  of  1980  leaders  at  Sea  Organization 

5  j 

headquarters  at  Gilman  Hotsprings,  California,  in  anticipation  of 

6 

a  raid  by  law  enforcement  agencies,  ordered  a  massive  shredding  of 

7 

! 

evidence  showing  Hubbard's  control  of  the  organization.  In  the 

3 

course  of  the  shredding  operation  Armstrong  discovered  several 

9 

boxes  containing  Hubbard's  personal  documentary  records. 

10 

Armstrong  petitioned  Hubbard  to  assemble  these  documents  and  to 

i 

11  i 

1 1 
ii 

search  for  more  personal  records  to  form  an  archive  to  be  used  to 

1 1 

12  :  j 

create  a  Hubbard  biography.  Hubbard  approved  the  petition. 

13 

14.  During  his  assembly  and  study  of  Hubbard's  records 

14 

Armstrong  discovered  that  an  alarming  number  of  the  organization's 

. 

Id  1 

and  Hubbard's  representations  about  Hubbard's  history, 

15  ji 

achievements,  credentials,  character  and  intentions  were  without 

17 

basis  in  fact  and,  indeed,  false  ("the  misrepresentations"). 

i 

±  o 

Armstrong  brought  these  discoveries  to  the  attention  of 

19 

organization  executives  responsible  for  publications  in  the  hope 

20 

of  bringing  the  misrepresentations  that  Scientology  systematically 

21 

disseminated  to  Scientologists  and  the  world  at  large  into 

22 

conformity  with  the  truth. 

23 

15.  The  response  of  the  organization's  leaders  to 

24 

Armstrong's  attempt  to  correct  the  misrepresentations  being 

25 

disseminated  was  to  label  him  a  security  risk  and  order  him  to  a 

26 

"security  check,"  an  accusatory  interrogation  using  Scientology's 

27 

electro-psychometer  (E-meter)  as  a  lie  detector.  Armstrong 

28 

concluded  that  Hubbard  and  his  organization's  leaders  did  not 
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sincerely  seek  to  accomplish  Scientology's  stated  "aims"  but 
sought  unimpeded  domination  and  the  acquisition  of  wealth  at  the 
expense  of  honesty  and  freedom,  to  the  detriment  of  their 
followers,  and  to  the  peril  of  their  perceived  opponents. 

Armstrong  came  to  the  realization  that  Hubbard  and  his 
organization  were  dishonest  and  violent,  causing  him  to  terminate 
his  affiliation  with  them. 

16.  Shortly  after  Armstrong  left  the  organization  it 
published  two  "Suppressive  Person  Declares,"  naming  him  a 
"suppressive  person,"  accusing  him  of  falsely  of  "crimes"  and 
"high  crimes,"  and  thus  making  him  "fair  game." 

17.  To  protect  himself  following  the  publication  of  the 
"suppressive  persons  declares,"  Armstrong  obtained  copies  of 
documents  showing  that  Hubbard's  and  the  organization's 
representations  concerning  their  history,  achievements, 
credentials,  character  and  intentions  were  false. 

18.  On  August  2,  1932  the  Scientology  organization  sued 

Armstrong  for  conversion  of  the  subject  documents  in  a  case 
captioned  Church  of  Scientology  of  California  and  Mary  Sue  Hubbari 
v.  Gerald  Armstrong.  Los  Angeles  Superior  Court  case  No.  C  420153 
("Armstrong  I'M.  Armstrong  retained  Boston,  Massachusetts 
attorney  Michael  Flynn  ("Flynn")  and  the  Woodland  Hills, 

California  law  firm  of  Contos  &  Bunch,  to  represent  Armstrong 
against  the  organization. 

19.  Armstrong  filed  a  cross-complaint  for  fraud,  breach  of 
contract  and  intentional  infliction  of  emotional  distress.  The 
cross-complaint  was  bifurcated  from  the  underlying  document  case 
which  was  tried  by  Judge  Paul  G.  Breckenridge ,  Jr.  in  the  spring 


Page  6 . 


SECOND  AMENDED  CROSS-COMPLAINT 


1 


of  1984. 


2 

3 

4  j 

5 

6 
7 

! 

o 

O 

9  : 
10 
11 

12  I 

13 

14  1 

15j 
16 
17  . 

15  ,| 

19 

j 

20 

21  j 

22 

23 

24  | 

25  | 

26  ; 

27  j 

28 


20.  Following  a  30-day  trial,  on  June,  20,  1984  Judge 
Breckenridge  rendered  a  decision  in  favor  of  Armstrong  which  held 
that  Hubbard  and  his  organization  were  antisocial  in  nature  and 
condemned  its  practices.  He  wrote: 

"In  addition  to  violating  and  abusing  its  own 
members  civil  rights,  the  organization  over 
the  years  with  its  "Fair  Game"  doctrine  has 
harassed  and  abused  those  persons  not  in  the 
[organization]  whom  it  perceives  as  enemies. 

The  organization  clearly  is  schizophrenic  and 
paranoid,  and  this  bizarre  combination  seems 
to  be  a  reflection  of  its  founder  LRH.  The 
evidence  portrays  a  man  who  has  been  virtually 
a  pathological  liar  when  it  comes  to  his 
history,  background  and  achievements.  The 
writings  and  documents  in  evidence 
additionally  reflect  his  egoism,  greed, 
avarice,  lust  for  power,  and  vindictiveness 
and  aggressiveness  against  persons  perceived 
by  him  to  be  disloyal  or  hostile." 

21.  From  1979  Flynn  was  responsible  for  much  litigation 
vindicating  the  rights  of  individuals  injured  by  Scientology. 

In  a  set  of  cases  in  Federal  Court  in  Boston,  Massachusetts 
Flynn  represented  Lucy  Garritano,  Steven  Garritano,  Peter  Graves, 
Kim  Vashel  Hankins,  Majorie  Hansen,  Janet  Troy  Labanara  and 
Michael  Smith. 

In  a  set  of  cases  in  Federal  Court  in  Tampa,  Florida,  Flynn 
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represented  former  mayor  of  Clearwater,  Gabriel  Cazares,  Nan  and 

2 

John  McLean,  Tonja  Burden  and  Margery  Wakefield. 

3 

In  cases  pending  in  Los  Angeles,  California  Flynn 

4 

represented,  among  others,  former  organization  executives  Laurel 

5 

Sullivan  ("Sullivan"),  William  Franks  ("Franks"),  Howard  Schemer 

6 

( "Schoir.er" )  ,  Edward  Walters  ("Walters")  and  Martin  Samuels 

7 

("Samuels"),  all  organization  contemporaries  of  Armstrong. 

8 

22.  From  the  time  Flynn  began  representing  individuals  and 

9  ' 

:  entities  in  litigations  with  Scientology  the  organization  labelled 

10 

him  an  "enemy"  and  subjected  him  to  a  campaign  of  "fair  game." 

11 

Acts  against  Flynn  pursuant  to  the  "fair  game  doctrine"  included 

12 

more  than  a  dozen  lawsuits,  frivolous  bar  complaints,  theft  of 

13 

records,  infiltration  of  his  office,  illegal  electronic 

14 

surveillance,  defamation,  framing  with  crimes,  and  attempted 

15 

ij  assassination.  Flynn  also  brought  a  lawsuit  against  Scientology, 

16 

cautioned  Michael  J.  Flvnn  v.  Scientoloav,  United  States  District 

1 7 

Court,  Central  District  of  California,  Case  No.  CV  350485-R, 

13 

■i  seeking  damages  for  the  years  of  fair  game  acts. 

19  I  23.  Flynn  would  ultimately  settle  all  of  the  cases  in  each 

s 

20  of  the  foregoing  three  blocks  when  given  a  large  sum  of  money  by 


21 

Scientology  to  make  such  cases  "go  away." 

22 

24.  In  the  first  half  of  1986  plaintiff's  attorney  Charles 

23  !j 

O'Reillv  tried  the  case  of  Larrv  Wollersheim  v.  Church  of 

24  ! 

Scientoloav  of  California.  Los  Anaeles  Superior  Court  Case  No.  C 

25  1 

332827.  After  a  95-day  trial,  the  jury  awarded  a  verdict  in 

26  ; 

Wollersheim ' s  behalf  in  the  amount  of  $30,000,000.00. 

27 

25.  At  this  time,  Armstrong's  cross-complaint,  seeking 

28 

damages  for  Scientology's  "fair  game"  conduct  was  set  for  trial  at 

iHJIi  LAW  OFFICES 
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1  ; 

the  beginning  of  1937.  This  conduct  included  assault,  harassment. 

2  1 

attempted  framing  of  Armstrong  in  an  alleged  plot  to  "take  over" 

3  i 

Scientology,  filing  false  criminal  charges  with  the  Los  Angeles 

4  ■ 

District  Attorney,  filing  false  criminal  charges  with  the  Boston 

5 

office  of  the  FBI,  filing  false  declarations,  bringing  contempt  of 

6  court  proceedings  on  three  occasions  based  on  false  charges, 

7  making  false  accusations  in  internationally  published  media  of 


o  ■  i 

! 

crimes  including  crimes  against  humanity,  and  culling  and 

9  ; 

disseminating  information  from  Armstrong's  supposedly  confidential 

10  ; 

auditing  (psychotherapy)  files. 

: 

11  1 

26.  I  am  informed  and  believe  and  allege  thereon  that  during 

12 

1986  organization  leaders  contacted  Flynn,  offered  to  discontinue 

13  ; 

its  fair  game  operations  against  him  and  offered  him  a  lump  sum  of 

i 

14  I 

money  of  several  million  dollars  to  settle  all  the  Scientology 

15  : 

cases  in  which  he  had  a  role,  including  his  own  case,  if  he  would 

16  ; 

get  all  the  litigants,  which  included  Armstrong,  Schomer  and 

17  ! 

1 

Samuels,  or  claimants,  which  included  Sullivan,  Franks  and 

13 

Walters,  to  sign  organization-prepared  settlement  contracts.  In 

19 

promising  the  payment  of  a  lump  sum  to  Flynn  without  specifying 

20 

what  amount  was  to  be  applied  in  settlement  of  what  claims 

21 

Scientology  made  Flynn  its  agent  in  opposition  to  the  interests  of 

i 

22  | 

his  clients. 

23 

27.  Flynn  had  multiple  conflicts  of  interest  with  his 

j 

24  ; 

Scientology  litigation  clients  which  he  failed  to  disclose,  and 

25  j 

otherwise  failed  to  insure  that  said  clients  received  proper 

26  1 

1 

unconflicted  representation.  I  am  informed  and  believe  and  allege 

i 

27 

thereon  that  he  dealt  with  them  separately  and  threatened  that  if 

28 

such  persons  refused  to  settle,  he  would  abandon  such  persons  as 
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1 

their  lawyer  in  addition  to  causing  the  unavailability  of  certain 

2 

critical  witnesses.  He  represented,  moreover,  that  the  settlement 

3 

agreements  were  legally  unenforceable. 

4 

28.  The  cases  in  which  Flynn  had  a  role  settled  in  three 

D 

main  blocks.  The  first  block  to  settle  was  the  Boston  cases,  the 

6  | 

second  block  was  the  Florida  cases,  and  third  was  the  Los  Angeles 

7 i  cases  which  settled  in  December,  1986  in  Los  Angeles  and  included 


s  | 

among  approximately  15  plaintiffs  or  claimants  Armstrong, 

9 

Sullivan,  Franks,  Schomer,  Walters  and  Samuels. 

10 

29.  Sullivan  had  been  a  long-time  Sea  Organization  member. 

11 

Hubbard's  personal  public  relations  officer  for  many  years,  and 

| 

12  . 

had  played  a  key  part  in  the  corporate  restructuring  of  the 

13 

organization  in  order  to  insulate  top  management  from  civil  and 

14 

criminal  liability.  She  testified  in  the  Armstrong  I  trial,  the 

15  Wo Her she in  trial,  and  the  1985  trial  of  Julie  Christof ferson  v 

16  Scientology .  Circuit  Court  of  the  State  of  Oregon,  Multnomah 


II 

17  : 

County,  Me.  A7704-05184,  in  which  the  jury  had  awarded  a  verdict: 

13  | 

in  Christof ferson ' s  behalf  in  the  amount  of  $39,000,000.00. 

19 

30.  Franks  had  been  a  long-time  Sea  Organization  member,  the 

20 

organization's  Executive  Director  International,  and  had  knowledge 

2  1 

of  organization  covert  intelligence  operations  and  finances.  He 

22  ;] 

had  testified  in  the  Christof ferson  and  Wollersheim  trials. 

23  jj 

i 

31.  Schomer  had  been  a  long-time  Sea  Organization  member,  in 

2  4 

charge  of  Hubbard's  finances  and  responsible  for  transferring 

2  5  ! 

I 

Scientology  charitable  corporation  funds  to  Hubbard's  personal 

2  6  1 

accounts.  He  had  testified  in  the  Armstrong  I  and  Christof ferson 

27 

trials. 

28 ; 

32.  Walters  had  been  a  long-time  Scientology  auditor 
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(therapist)  and  a  covert  operative  for  the  organization's  Guardian 
Office,  the  name  used  until  1982  for  its  intelligence,  legal  and 
public  relations  bureaus  when  it  became  the  Office  of  Special 
Affairs.  Walters  had  testified  in  the  Armstrong  I ,  Christofferscn 
and  Wollersheim  trials. 

33.  Samuels  had  been  a  long-time  Scientology  franchise 
holder  and  had  knowledge  of  the  organization's  practice  of 
training  its  litigation  witnesses  to  lie.  He  testified  in  the 
Christof f erson  trial. 

34.  Armstrong  had  testified  in  the  Armstrong  I  and 
Christof fers on  trials  and  in  a  Scientology-related  custody  case  in 
London,  England,  and  in  another  approximately  twenty- five  days  in 
depositions  in  some  twelve  lawsuits. 

35.  I  am  informed  and  believe  that  each  settlement  contract 
contained  provisions  which  called  for  complete  silence  regarding 
Scientology-related  experiences,  non-assistance  to  adverse 
parties,  non-disclosure  of  settlement  conditions,  prohibition  of 
sworn  testimony  and  avoidance  of  service  of  process.  Armstrong's 
settlement  contract  also  contained  provisions  allowing  the 
organization  to  appeal  from  the  scathing  language  of  the 
Breckenridge  decision  in  Armstrong  I  and  preventing  Armstrong  from 
opposing  any  appeals  the  organization  might  take.  With  respect  to 
Scientology's  appeal  of  the  Breckenridge  decision,  Scientology  and 
Flynn  entered  into  two  side  agreements,  undisclosed  to  Armstrong, 
which  (1)  limited  any  damages  awarded  on  retrial  to  $25,000,  and 
(2)  guaranteed  that  Armstrong  Scientology  would  indemnify 
Armstrong's  obligation  to  pay  such  judgement,  should  Scientology 
obtain  reversal  of  the  appeal  and  prevail  upon  retrial  of  the 
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case.  The  settlement  contract  also  required  Armstrong  to  collude 

2 

with  Scientology  with  respect  to  obtaining  certain  documents  that 

3  1 

constituted  evidence  of  a  conspiracy  among  Scientology  executives 

4 

1 

and  their  attorneys  to  cover  up  criminal  activity  and  to  commit 

5  ,| 

frauds  on  the  Internal  Revenue  Service  and  other  governmental 

| 

6 

agencies  litiaated  and  reoorted  in  United  States  v.  Zolin,  Case 

7 

No.  CV  85-0440-HLH (Tx) . 

3  ! 

36.  Armstrong  contends  that  the  foregoing  provisions  are 

9 

designed  and  intended  to  suppress  evidence  and  therefore 

io ; 

constitute  an  obstruction  of  justice  thereby  rendering  the 

11 

settlement  contract  unenforceable  and  void  as  against  public 

12 

policy. 

13 

37.  Flynn  and  the  other  attorneys  representing  Armstrong  and 

14  | 

other  anti-organization  litigants  also  signed  contracts  with 

15  j 

i 

Scientology  which  prohibited  their  representation  of  anyone 

16! 

including  their  former  anti-organization  clients  in  litigation 

against  the  organization. 

1 8 

38.  Effects  of  the  provisions  of  such  settlement  contracts 

19  ' 

were  the  stripping  of  the  Flynn-represented  parties  of  their  First 

20  : 

Amendment  rights  of  Free  Speech  and  the  stripping  of  the  public  of 

21  | 

the  right  to  hear  from  first-hand  sources  the  truth  about 

22 

Scientology  so  that  there  could  be  free  competition  in  the 

23 

;i 

marketplace  of  ideas. 

24 

39.  An  additional  effect  of  said  provisions  binding, 

25 

censoring,  suppressing  and  restraining  the  Flynn-represented 

26 

parties'  rights  to  Free  Speech  was  to  create  an  opportunity  for 

27 

Scientology  to  disseminate  manufactured  falsehoods  in  the 

28 

marketplace  of  ideas,  to  obtain  an  unfair  advantage  with  respect 
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to  adversaries  in  various  pending  and  future  litigation,  and  to 
control  the  availability  of  evidence  harmful  to  it  in  future 
litigation . 

40.  The  purpose  of  each  of  the  aforementioned  settlement 
contracts  was  to  effectuate  certain  objectives,  including  but  not 
limited  to,  the  following: 

a.  Maximizing  Scientology's  ongoing  assertion  and  claim 
that  it  is  a  bona  fide  religion; 

b.  Maximizing  its  opportunities  to  cover  up  its  criminal 
activity,  or  obtain  a  First  Amendment  immunity  from  having  to  be 
accountable  for  the  consequences  of  its  conduct; 

c.  Slandering  the  reputation  of  Armstrong  for  truth  and 
veracity  in  order  to  make  Scientology's  false  claims  about  its 
nature  and  practices  seem  credible  by  putting  Armstrong  into  a 
posture  where  Scientology  could  lie  about  Armstrong  with  impunity 
because  if  he  spoke  out  about  Scientology,  it  would  sue  him  into 
silence  based  upon  the  settlement  contract. 

41.  Following  the  December,  1986  settlement,  Scientology 
continued  to  attack  Armstrong  pursuant  to  its  "fair  game 
doctrine."  Its  acts  include,  but  are  not  limited  to,  publishing  a 
false  and  unfavorable  description  of  Armstrong's  in  a  "dead  agent" 
pack  relating  to  writer  and  anti-Scientology  litigant  Bent 
Corydon;  filing  several  affidavits  in  the  case  of  Church  of 
Scientology  of  California  v.  Russell  Miller  and  Penguin  Books 

Limited,  case  no.  6140  in  the  High  Court  of  Justice  in  London 
England  which  falsely  accused  Armstrong  of  violations  of  court 
orders,  and  falsely  labeled  him  "an  admitted  agent  provocateur  of 
the  U.S.  Federal  Government";  and  delivering  copies  of  an  edited 
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version  of  an  illegally  obtained  1984  videotape  of  Armstrong  to 
the  international  media. 

42.  Scientology  threatened  Armstrong  with  lawsuits  on  six 
occasions  if  he  did  not  obey  its  orders  to  not  testify  regarding 
Scientology's  dark  side,  thus  aiding  and  abetting  its  obstruction 
of  justice  in  the  Miller  case,  in  the  case  of  Bent  Corvdon  v. 
Scientology .  Los  Angeles  Superior  Court  No.  C  694401,  wherein 
Corydon  had  subpoenaed  Armstrong  as  a  witness,  and  in  the  case  of 
Scientology  v.  Yannv.  Los  Angeles  Superior  Court  No.  C  690211. 
Scientology  also  threatened  to  release  Armstrong's  confidences, 
which  it  had  stolen  from  a  friend,  if  Armstrong  did  not  assist  the 
organization  in  preventing  Corydon  from  gaining  access  to  the 
Armstrong  I  court  file. 

43.  In  the  fall  of  1989,  right  after  receiving  a  series  of 
threats  from  organization  attorney  Lawrence  Heller,  Armstrong,  who 
had  not  earlier  responded  to  Scientology's  post-settlement 
attacks,  concluded  that  he  was  being  used  to  obstruct  justice  and 
that  he  had  a  right  and  a  duty  to  not  obstruct  justice. 

44.  In  February,  1990  Armstrong  petitioned  the  California 
Court  of  Appeal,  Second  District,  Division  Three,  for  permission 
to  file  a  response  in  the  appeal  from  the  Breckenridge  decision 
that  Scientology  had  been  able  to  maintain  in  the  intervening 
years.  The  Court  of  Appeal  granted  Armstrong's  petition  and  he 
filed  a  respondent's  brief.  On  July  29,  1991  the  Court  of  Appeal 
issued  its  opinion,  Scientology  v.  Armstrong.  (1991)  232  Cal.App. 
3d  1060,  283  Cal.Rptr.  917,  affirming  the  Breckenridge  decision. 

45.  On  October  3,  1991  Scientology  filed  a  motion  in 
Armstrong  I  to  enforce  the  settlement  contract  against  Armstrong, 
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claiming  that  the  contract  had  been  approved  by  Judge 
Breckenridge.  On  December  23,  1991  Judge  Bruce  R.  Geernaert 
denied  the  motion,  ruling  that  Judge  Breckenridge  had  not  been 
shown  the  contract.  He  also  said: 

" [T]hat  is  ...  one  of  the  most  ambiguous,  one-sided 
agreements  I  have  ever  read.  And  I  would  not  have 
ordered  the  enforcement  of  hardly  any  of  the  terms  had  I 
been  asked  to,  even  on  the  threat  that,  okay,  the  case 
is  not  settled.  I  know  we  like  to  settle  cases.  But  we 
don't  like  to  settle  cases  and,  in  effect,  prostrate  the 
court  system  into  making  an  order  which  is  not  fair  or 
in  the  public  interest." 

46.  Scientology's  actual  purpose  in  bringing  said  motion  was 
to  obstruct  justice,  suppress  evidence,  slander  Armstrong; 's 
reputation,  retaliate  against  him  for  exercising  his  rights,  and 
to  make  an  example  of  him  so  that  knowledgeable  witnesses  who  had 
been  betrayed  in  the  settlement  with  the  organization  would 
continue  to  be  scared  into  silence. 

47.  On  February  4,  1992  Scientology  filed  a  lawsuit 
captioned  Church  of  Scientology  v.  Gerald  Armstrong.  Marin 
Superior  Court  Case  No.  152229  ("Armstrong  II" )  claiming  it  was 
seeking  liquidated  damages  for  alleged  contract  breaches  and 
asking  for  injunctive  relief.  The  case  was  transferred  to  Los 
Angeles  Superior  Court  and  given  Case  No.  BC  052395.  On  May  27, 
1992  at  a  hearing  on  Scientology's  motion  for  a  preliminary 
injunction  Judge  Ronald  M.  Sohigian,  who  refused  to  enforce 
certain  of  the  settlement  contract's  provisions  regarding 
restraints  on  Armstrong's  rights  to  Freedom  of  Speech,  stated: 
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"The  information  (Armstrong's  experiences  inside  the 
Scientology  organization)  that's  being  suppressed  in 
this  case,  however,  is  information  about  extremely 
blame-worthy  behavior  of  [the  Scientology  organization] 
which  nobody  owns;  it  is  information  having  to  do  with 
the  behavior  of  a  high  degree  of  offensiveness  and 
behavior  which  is  meritorious  in  the  extreme. 

It  involves  abusing  people  who  are  weak.  It  involves 
taking  advantage  of  people  who  for  one  reason  or  another 
get  themselves  enmeshed  in  this  extremist  view  in  a  way 
that  makes  them  unable  to  resist  it  apparently.  It 
involves  using  techniques  of  coercion." 

Judge  Sohigian  did,  however,  prohibit  Armstrong  from  voluntarily 
giving  sworn  testimony  on  behalf  of  private  individual  plaintiffs 
with  contemplated  or  pending  claims  against  Scientology  or 
assisting  such  persons  with  his  special  knowledge  of  Scientology. 
Armstrong  II  is  presently  stayed  pending  the  outcome  of  an  appeal 
from  the  Sohigian  ruling. 

48.  On  July  8,  1993,  after  Armstrong  II  was  stayed 
Scientology  filed  a  lawsuit  captioned  Church  of  Scientology 
International  v.  Gerald  Armstrong  &  The  Gerald  Armstrong 

Corporation .  Los  Angeles  Superior  Court  Case  No.  BC  084642 
("Armstrong  III")  claiming  again  that  it  was  seeking  liquidated 
damages  for  alleged  contract  breaches  and  asking  for  injunctive 
relief.  Armstrong  III  has  also  been  stayed  pending  the  outcome  of 
the  appeal  from  the  Sohigian  ruling. 

49.  On  July  23,  1993,  Scientology  filed  a  lawsuit  captioned 
Church  of  Scientology  International  v.  Gerald  Armstrong,  Michael 
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Walton  &  The  Gerald  Armstrong  Corporation.  Marin  Superior  Court. 
Case  No.  157680  ("Armstrong  IV" )  claiming  to  be  a  creditor  of 
Armstrong  and  alleging  a  conspiracy  to  defraud  it  of  liquidated 
damages  it  claimed  were  owed  by  Armstrong. 

50.  Scientology's  actual  purpose  in  filing  and  prosecuting 
Armstrong  II.  Ill  and  IV  was  to  obstruct  justice,  suppress 
evidence,  assassinate  Armstrong's  reputation,  retaliate  against 
him  for  exercising  his  rights,  use  the  discovery  process  for 
gathering  intelligence  on  its  enemies,  and  to  make  an  example  of 
Armstrong  so  that  knowledgeable  witnesses  who  had  been  betrayed  in 
the  settlement  with  the  organization  would  continue  to  be  scared 
into  silence. 

51.  Armstrong  IV  is  a  part  of  Scientology's  use  of 
litigation  as  war  against  its  targeted  "enemies"  and  our  justice- 
system  itself.  Scientology's  tactics  in  its  use  of  litigation  as 
war  include  causing  its  opposition  to  do  needless  work,  needlessly 
driving  up  costs  to  its  opposition,  ignoring  the  truth,  senseless 
relitigation  of  already  decided  issues,  perjury,  destruction  and 
hiding  of  evidence,  intimidation  of  witnesses,  intimidation  of 
opposing  counsel,  and  intimidation  of  judges. 

52.  Indeed,  United  States  District  Court  Judge  James  M. 

Ideman  wrote  in  a  declaration  he  executed  June  17,  1993  and  filed 

in  the  United  States  Court  of  Appeals: 

"[Scientology]  has  recently  begun  to  harass  my  former 
law  clerk  who  assisted  me  on  this  case,  even  though  she 
now  lives  in  another  city  and  has  other  legal 
employment.  This  action,  in  combination  with  other 
misconduct  by  counsel  over  the  years  has  caused  me  to 
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reassess  my  state  of  mind  with  respect  to  the  propriety 
of  my  continuing  to  preside  over  the  matter.  I  have 
concluded  that  I  should  not. 

[Scientology's]  non-compliance  (with  Court  orders)  has 
consisted  of  evasions,  misrepresentations,  broken 
promises  and  lies,  but  ultimately  with  refusal.  As  part 
of  this  scheme  to  not  comply  [Scientology  has] 
undertaken  a  massive  campaign  of  filing  every 
conceivable  motion  (and  some  unconceivable)  (Judge 
Ideman's  parens.)  to  disguise  the  true  issues  in  these 
pretrial  proceedings.  Apparently  viewing  litigation  as 
war,  plaintiffs  by  this  tactic  have  had  the  effect  of 
massively  increasing  costs  to  the  other  parties,  and, 
for  a  while,  to  the  Court. 

Yet  it  is  almost  all  puffery  —  motions  without  merit  or 
substance . " 

53.  The  Armstrong  IV  complaint,  and  all  of  Scientology's 
papers  filed  in  the  case,  constitute  an  abuse  of  process  because 
it  is  intended  to  support  Scientology's  strategy  of  retributive 
litigation  in  furtherance  of  its  plan  and  scheme  to  obstruct 
justice  and  to  suppress  evidence  by  making  an  example  of  Armstrong 
in  order  to  intimidate  other  persons  who  are  knowledgeable  about 
Scientology  from  coming  forward  and  speaking  the  truth. 
Scientology's  filing  and  litigation  of  Armstrong  IV  is  in 
conformity  with  its  express  policy  specifying  the  improper  use  of 
litigation.  Said  policy,  in  part,  is  stated  as  follows: 

"The  purpose  of  the  suit  is  to  harass  and  discourage 
rather  than  to  win.  [5]  The  law  can  be  used  very 
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easily  to  harass,  and  enough  harassment  on  somebody  who 
is  simply  on  the  thin  edge  anyway ...  will  generally  be 
sufficient  to  cause  his  professional  decease.  If 
possible,  of  course,  ruin  him  utterly.  " 

FIRST  CAUSE  OF  ACTION 

(For  Abuse  of  Process  Against  All  Cross-Defendar.ts) 

54.  Cross-complainant  Armstrong  realleges  paragraphs  1 
through  53,  inclusive  and  incorporates  them  by  reference  herein  as 
though  fully  set  forth. 

55.  Cross-defendants,  and  each  of  them,  have  abused  the 
process  of  this  court  in  a  wrongful  manner,  not  proper  in  the 
regular  conduct  of  proceedings,  to  accomplish  purposes  for  which 
said  proceedings  were  not  designed,  specifically  obstruction  of 
justice,  suppression  of  evidence,  assassination  of  Armstrong's 
reputation,  retaliation  against  him  for  exercising  his  rights, 
gathering  intelligence  on  its  enemies,  and  making  an  example  of 
Armstrong  so  that  knowledgeable  witnesses  who  had  been  betrayed  ir. 
the  settlement  with  the  organization  would  continue  to  be  scared 
into  silence. 

56.  Cross-defendants,  and  each  of  them,  acted  in  this 
litigation  with  an  ulterior  motive  to  obstruct  justice,  suppress 
evidence,  assassinate  Armstrong's  reputation,  retaliate  against 
him  for  exercising  his  rights,  use  the  discovery  process  for 
gathering  intelligence  on  its  enemies,  and  to  make  an  example  of 
Armstrong  so  that  knowledgeable  witnesses  who  had  been  betrayed  in 
the  settlement  with  the  organization  would  continue  to  be  scared 
into  silence. 

57.  Defendants,  and  each  of  them,  have  abused  the  process  of 
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this  court  in  a  wrongful  manner,  not  proper  in  the  regular  conduct 
of  the  proceedings  in  Armstrong  TV  and  in  other  litigation,  to 
accomplish  a  purpose  for  which  said  proceedings  were  not  designed, 
specifically,  the  suppression  of  evidence,  the  obstruction  of 
justice,  the  assassination  of  cross-complainant's  reputation,  and 
retaliation  against  said  cross-complainant  for  prevailing  at  trial 
in  Armstrong  I .  and  for  continuing  to  publicly  speak  out  on  the 
subject  of  Scientology,  all  so  as  to  be  able  to  attack  cross- 
complainant  and  prevent  cross-complainant  from  being  able  to  take 
any  effective  action  to  protect  himself. 

58.  Defendants,  and  each  of  them,  acted  with  an  ulterior 
motive  to  suppress  evidence,  obstruct  justice,  assassinate  cross¬ 
complainant's  reputation,  suppress  ARMSTRONG'S  First  Amendment 
rights,  and  to  retaliate  against  cross-complainant  in  said 
litigation. 

59.  That  defendants,  and  each  of  them,  have  committed 
willful  acts  of  intimidation,  threats,  and  submission  of  false  and 
confidential  documents  not  authorized  by  the  process  of 
litigation,  and  not  proper  in  the  regular  conduct  of  litigation. 

60.  On  February  19,  1992,  shortly  after  Scientology  filed 
Armstrong  II.  Armstrong's  attorney  therein,  Ford  Greene,  wrote  to 
Scientology's  attorney,  Laurie  Bartilson,  requesting  that,  for  the 
purpose  of  Armstrong's  defense,  Scientology  release  Armstrong's 
former  attorneys,  Michael  Flynn,  Bruce  Bunch  and  Julia  Dragojevic, 
from  contracts  by  which  Scientology  prohibited  them,  on  threat  of 
fair  game,  from  assisting  Armstrong  against  Scientology's  charges. 
The  assistance  of  said  attorneys  was  necessary  because  each  had 
represented  Armstrong  throughout  the  Armstrong  I  litigation  and 
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had  participated  as  Armstrong's  agents  in  the  1936  settlement 
negotiations  with  Scientology  which  resulted  in  the  subject 
settlement  agreement  Scientology  sought  to  enforce  in  Armstrong 
II. 

61.  On  February  24,  1992,  Greene  wrote  to  Bartilson, 
requesting  that,  for  the  purpose  of  Armstrong's  defense, 
Scientology  release  the  individuals,  including  Sullivan,  Franks, 
Schomer,  Walters  and  Samuels,  who  had  signed  Scientology's 
"settlement  agreements"  around  the  same  time  as  Armstrong,  from 
said  agreements  which  prohibited  them,  on  threat  of  fair  game, 
from  assisting  Armstrong  against  Scientology's  charges.  The 
assistance  of  said  individuals,  all  of  whom  had  been  represented 
by  Flynn,  was  necessary  because  Scientology  claimed  in  Armstrong 
II  that  they  had  each  signed  and  agreed  to  settlement  agreements 
substantially  similar  to  Armstrong's;  yet  each  had  been  advised  by 
Flynn  that  the  prohibitory  clauses  in  said  settlement  agreements 
were  unenforceable.  Each  witness  would  support  Armstrong's 
defense  that  Scientology  had  obtained  their  signatures  on  said 
unenforceable  contracts  by  subjecting  them  and  their  attorney  to 
fair  game.  Releases  were  necessary  as  well  because  Armstrong  did 
not  have  and  does  have  any  money  to  pay  for  service  of  deposition 
subpoenas,  deposition  transcripts  and  related  travel  costs  for 
these  witnesses,  himself  or  his  attorney. 

62.  On  March  2,  1992  Bartilson  wrote  to  Greene  refusing  to 
release  either  Armstrong's  former  attorneys  or  any  of  the 
"settling"  individuals,  including  Sullivan,  Franks,  Schomer, 
Walters  and  Samuels,  from  the  contracts  by  which  Scientology 
prevented  them  from  assisting  Armstrong. 
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63. 


On  March  25,  1994  Judge  Gary  W.  Thomas  issued  an  order 

in  Armstrong  IV  sustaining  plaintiff's  demurrer  stating,  inter 
alia,  "As  to  the  first  cause  of  action  for  declaratory  relief, 
cross  complainant  seeks  a  declaration  of  issues  which  will  be 
determined  in  the  Los  Angeles  Superior  Court  actions 
(enforceability  of  settlement  contract)  or  in  the  underlying 
complaint  (ability  of  plaintiff  to  recover  under  the  Uniform 
Fraudulent  Conveyance  Act) . " 

64.  On  March  30,  1994  Greene  wrote  to  Bartilson  requesting 
that,  for  the  purpose  of  Armstrong's  defense  in  Armstrong  IV, 
Scientology  release  Armstrong's  former  attorneys,  Michael  Flynn, 
Bruce  Bunch  and  Julia  Dragojevic,  and  the  settling  individuals, 
including  Sullivan,  Franks,  Schomer,  Walters  and  Samuels,  from 
said  contracts  by  which  Scientology  prohibited  them,  on  threat  of 
fair  game,  from  assisting  Armstrong  against  Scientology's  charges 
in  Armstrong  IV.  The  assistance  of  said  attorneys  and  individuals 
was  necessary  for  the  reasons  set  forth  above  in  paragraphs  60  and 
61. 

65.  On  April  4,  1994  Bartilson  wrote  to  Greene  refusing  to 
release  either  Armstrong's  former  attorneys  or  any  of  the 
"settling"  individuals,  including  Sullivan,  Franks,  Schomer, 
Walters  and  Samuels,  from  the  contracts  by  which  Scientology 
prevented  them  from  assisting  Armstrong  in  the  Armstrong  IV 
litigation. 

66.  Without  Scientology's  specific  release  of  witnesses  with 
knowledge  of  the  facts  surrounding  the  settlement  agreement  on 
which  Scientology  bases  Armstrong  IV  even  subpoenaing  said 
witnesses  for  deposition  will  not  free  them  from  Scientology's 
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fair  game  threat  to  provide  honest  testimony.  Indeed  Howard 
Schomer  was  so  intimidated  by  Scientology's  threats  of  litigation 
should  he  testify  even  pursuant  to  a  subpoena  that  when  he  was 
subpoenaed  to  a  deposition  in  the  Corvdon  case  in  1990  he  allowed 
one  of  Scientology's  own  lawyers  to  represent  him  and  altered  his 
previous  sworn  testimony  to  suit  Scientology. 

67.  Scientology's  refusal  to  release  of  said  attorneys  and 
individuals,  on  whom  Armstrong  depends  for  his  defense  of 
Scientology's  claims  in  the  underlying  complaint  in  Armstrong  IV, 
to  be  able  to  freely  testify  by  means  of  declaration  or 
deposition,  when  coupled  with  Scientology's  continual  threat  of 
fair  game  should  any  these  knowledgeable  attorneys  or  individuals 
testify,  is  a  willful  act  in  the  use  of  the  legal  process  not 
proper  in  the  regular  conduct  of  this  or  any  proceeding  in  our 
justice  system.  Its  purpose  is  obstruction  of  justice  and 
destruction  of  evidence  so  as  to  gain  an  illicit  advantage  in  the 
Armstrong  IV  litigation,  as  well  as  to  needlessly  to  run  up 
Armstrong's  costs  so  as  to  crush  him  economically. 

68.  On  August  3,  1993,  shortly  after  filing  the  underlying 
Armstrong  IV  complaint,  Scientology  recorded  a  lis  pendens  on  the 
real  property  situated  in  Marin  County  known  as  707  Fawn  Drive  and 
owned  by  Michael  and  Solina  Walton.  Scientology  was  not  entitled 
by  law  to  record  said  lis  pendens.  Moreover,  the  value  of  the 
property  encumbered  by  said  lis  pendens  far  exceeded  the  amount  of 
Scientology's  legitimate  claim,  which  is  zero.  The  Waltons  made 
several  requests  of  Scientology  that  it  remove  the  improper  lis 
pendens,  and  Scientology  refused,  forcing  the  Waltons  to  bring  a 
motion  for  an  order  of  expungement.  The  forcing  of  the  Waltons  to 
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bring  a  motion  to  achieve  the  expungement  of  the  lis  pendens  to 
which  Scientology  was  not  entitled  was  a  willful  act  improper  in 
the  regular  conduct  of  the  Armstrong  IV  proceeding,  for  the 
purposes  of  threatening  Armstrong's  friends,  the  Waltons,  causing 
them  problems  and  pushing  up  their  costs  in  the  litigation 
unnecessarily,  so  as  to  drive  a  wedge  between  the  Waltons  and 
Armstrong,  to  isolate  Armstrong  and  to  retaliate  against  him  for 
exercising  his  rights  by  attacking  his  friends.  Cost  to  the 
Waltons  to  obtain  the  expungement  of  said  improper  lis  pendens  is 
over  $8000.00.  On  October  29,  1993  the  Court  ordered  said  lis 

pendens  expunged  and  ordered  Scientology  to  pay  $3514.00  of  the 
Waltons'  costs  by  December  1,  1993,  which  orders  Scientology  did 

not  appeal.  As  of  this  date  Scientology  has  not  paid  this  amount 
to  the  Waltons  and  continues  to  refuse  to  pay.  Such  refusal  is  a 
willful  act  for  the  illicit  purposes  of  intimidation,  causing  the 
Waltons  and  Armstrong  more  trouble  and  pushing  up  the  costs  of 
this  litigation  even  more. 

69.  On  February  8,  1994,  Scientology  leader  and  cross¬ 
defendant  herein  David  Miscavige  executed  a  declaration  which 
concerned  Armstrong  and  which  was  filed  in  the  case  of  Scientology 
v.  Fishman  &  Geertz .  United  States  District  Court  for  the  Central 
District  of  California  Case  No.  CV  91-6425  HLH(Tx).  In  said 
declaration  Miscavige  falsely  accused  Armstrong  of  various  acts 
relating  to  his  experiences  with  .Scientology  prior  to  the  1986 
settlement.  On  February  22  Armstrong  executed  a  declaration  for 
filing  in  the  Fishman  case  to  correct  the  falsehoods  in 
Miscavige' s  declaration  concerning  his  Scientology-related 
experiences.  Prior  to  responding  to  the  Miscavige  declaration 
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Armstrong  had  executed  no  declaration  for  use  in  the  Fishman  case. 
On  April  5,  1994,  Scientology  amended  its  complaint  in  Armstrong 

II  to  add  a  claim  for  $50,000.00  in  liquidated  damages  for 
Armstrong's  execution  of  February  22  declaration.  Miscavige  and 
Scientology  filed  the  false  declaration  about  Armstrong  in  Fishman 
to  goad  and  lure  him  into  responding  to  correct  the  record  and 
then  use  his  response  to  puff  up  the  liquidated  damages  on  which 
Scientology  bases  its  claim  of  damages  in  Armstrong  IV  so  as  to  be 
able  to  use  that  litigation  as  a  vehicle  to  accomplish  its  actual 
purposes  of  obstruction  of  justice,  suppression  of  evidence, 
assassination  of  Armstrong's  reputation,  retaliation  against  him 
for  exercising  his  rights,  use  of  the  discovery  process  for 
gathering  intelligence  on  its  enemies,  and  making  an  example  of 
Armstrong  so  that  knowledgeable  witnesses  who  had  been  betrayed  in 
the  settlement  with  the  organization  would  continue  to  be  scared 
into  silence.  All  other  liquidated  damages  claims  on  which 
Scientology  bases  Armstrong  IV  are  similarly  baseless  and  the 
result  of  Scientology's  and  Miscavige 's  own  wrongful  acts. 

70.  I  am  informed  and  believe  and  allege  thereon  that  on  or 
about  March  30,  1994  Scientology,  pursuant  to  L.  Ron  Hubbard's 

policies  of  fair  game  and  "black  propaganda,"  disseminated 
internationally  a  publication  which  defames  Armstrong  by  falsely 
accusing  him  of  crimes  and  perversions,  impugns  his  character  with 
falsehoods  and  innuendo,  and  purports  to  describe  his  pre- 
settlenent  experiences  with  the  Scientology  organization.  I  am 
informed  and  believe  and  allege  thereon  that  the  actual  source  of 
said  publication  is  David  Miscavige.  One  of  the  purposes  of  said 
publication  is  to  goad  or  lure  Armstrong  into  responding  to  clear 
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his  name  of  Miscavige's  and  Scientology's  lies.  Scientology  will 
then  claim  it  is  due  liquidated  damages  in  order  to  pad  the  claims 
on  which  it  bases  Armstrong  IV.  If  Armstrong  does  not  respond  in 
order  to  refute  Miscavige's  and  Scientology's  lies  and  clear  his 
name  Miscavige  and  Scientology  will  claim  that  Armstrong,  who 
himself  received  a  copy  of  said  publication  in  Scientology's 
international  mailing,  admits  the  truthfulness  of  said  lies.  The 
actual  purposes  of  Scientology's  willful  act  in  disseminating  said 
publication  during  the  litigation  of  Armstrong  IV  are  the 
assassination  of  Armstrong's  reputation,  retaliation  against  him 
for  exercising  his  rights,  and  making  an  example  of  Armstrong  so 
that  knowledgeable  witnesses  who  had  been  betrayed  in  the 
settlement  with  the  organization  would  continue  to  be  scared  into 
silence.  Said  publication  is  a  vehicle  Scientology  is  using  to 
improperly  inject  into  the  Armstrong  IV  litigation  false 
statements  about  Armstrong  which  have  no  connection  to  or  logical 
relation  to  the  action  and  are  not  made  to  achieve  the  objects  of 
that  litigation..  Said  publication  contains,  moreover,  a 
description  of  a  document  which  was  illegally  obtained  by 
Scientology,  and  which  was  specifically  sealed  by  Judge 
Breckenridge  in  the  Armstrong  I  litigation.  Scientology's  use  of 
said  document  in  violation  of  an  order  of  the  Los  Angeles  Superior 
Court  to  effectuate  its  injection  into  the  Armstrong  IV  litigation 
for  the  purpose  of  assassinating  Armstrong's  reputation  is  a 
willful  act  improper  in  the  regular  conduct  of  this  or  any  other 
proceeding. 

71.  Throughout  the  Armstrong  IV  litigation  Scientology  has 
made  knowingly  false  and  defamatory  statements  about  Armstrong  for 
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the  purpose  of  assassinating  his  reputation,  rather  than  to 
achieve  the  legitimate  objects,  if  any,  of  the  litigation.  These 
include  the  lies  that  Armstrong  has  or  had  a  history  of  fomenting 
litigation  against  Scientology,  that  for  years  he  displayed  an 
intense  and  abiding  hatred  for  Scientology,  and  that  he  had 
extorted  money  from  Scientology  as  the  price  of  his  signature  on 
the  subject  settlement  agreement.  None  of  these  statements  is 
true  and  none  are  reasonably  related  to  the  objects  of  the 
Armstrong  IV  litigation,  namely  the  setting  aside  of  what 
Scientology  alleges  are  fraudulent  transfers  by  Armstrong. 

72.  While  litigating  Armstrong  IV.  which  Scientology  bases 
on  Armstrong's  alleged  breaches  of  the  1986  settlement  agreement, 
Scientology  has  itself  refused  to  be  bound  by  the  same  agreement. 
Scientology's  refusal  includes  its  unilateral  rejection  of  the 
prevailing  party  fees  and  costs  provision  in  paragraph  20  of  the 
agreement.  Since  December,  1991  Scientology  has  owed  Armstrong 
over  $20,000.00  in  fees  and  costs  from  his  successful  defense  of 
Scientology's  motion  to  enforce  the  settlement  agreement  in 
Armstrong  I .  Scientology  continues  to  refuse  to  pay  said  fees  and 
costs  due  and  continues  to  reject  its  own  prevailing  party  fees 
and  costs  settlement  agreement  provision,  while  prosecuting  the 
baseless  and  costly  Armstrong  IV  litigation.  Said  refusal  to  be 
bound  by  its  own  contract  is  an  improper  willful  act  for  the 
purposes  of  intimidation,  destroying  Armstrong  financially, 
retaliation  against  him  for  exercising  his  rights,  and  making  an 
example  of  him  so  that  knowledgeable  witnesses  who  had  been 
betrayed  in  the  settlement  with  the  organization  would  continue  to 
be  scared  into  silence. 
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73.  Scientology  bases  all  of  its  allegations  relating  re 
fraudulent  conveyances  in  Armstrong  IV  solely  on  the  deposition 
testimony  of  Armstrong  and  Walton  in  the  Armstrong  II  litigation. 
Yet  there  is  not  one  word  in  that  testimony  to  support 
Scientology's  allegations.  Armstrong  and  Walton,  on  the  other 
hand,  have  provided  from  the  beginning  of  the  Armstrong  IV 
litigation  overwhelming,  detailed  documentary  proof  of  the  non- 
fraudulent  nature  of  all  of  Armstrong's  conveyances  Scientology 
claims  it  seeks  in  this  action  to  set  aside.  In  order  to  continue 
to  prosecute  Armstrong  IV  Scientology  refuses  to  acknowledge  this 
overwhelming  proof.  By  refusing  to  acknowledge  this  proof  and 
maintaining  the  charade  of  legitimacy  in  its  allegations 
Scientology  has  through  the  discovery  process  in  Armstrong  IV 
obtained  Armstrong's  and  Walton's  personal  and  detailed  financial 
records.  The  purposes  for  Scientology's  use  of  the  discovery 
process  to  obtain  such  records  in  this  case  are  to  feed  its 
intelligence  gathering  apparatus,  intimidation  and  retaliation. 
Faced  as  Scientology  is  with  the  fact  that  all  of  Armstrong's 
conveyances  were  non-fraudulent  all  of  its  acts  in  continuing  to 
prosecute  Armstrong  IV  constitute  an  ongoing  abuse  of  process. 

74.  Throughout  the  Armstrong  IV  litigation  Armstrong  and 
Walton  have  made  several  attempts  to  get  Scientology  to  meet  and 
communicate  for  the  purpose  of  resolving  the  action  without 
further  litigation  and  greater  cost,  and  each  attempt  Scientology 
has  refused  to  acknowledge.  Armstrong  and  Walton  have,  moreover, 
made  several  requests  that  Scientology  dismiss  the  litigation,  and 
Scientology  has  refused  each  request.  Having  no  basis  in  reality 
for  the  Armstrong  IV  complaint  Scientology  prosecutes  this  case 
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for  improper  purposes,  and  its  acts  in  refusing  to  meet  and 
communicate  and  refusing  to  dismiss  the  case  constitute  an  abuse 
of  process.  Scientology's  purpose  in  its  refusals  to  resolve  its 
meritless  Armstrong  IV  case  is  to  be  able  to  maintain  it  as  a 
vehicle  for  its  actual  and  illicit  motives:  obstruct  justice, 
destroy  evidence,  gain  an  unfair  advantage  in  all  of  its 
litigations,  feed  its  intelligence  appetite,  crush  Armstrong 
economically,  destroy  him  emotionally,  assassinate  his  reputation, 
retaliate  against  him  for  daring  to  live  his  own  life  and  stand  up 
to  Scientology's  suppression,  make  an  example  of  him  as  a  message 
to  anyone  else  who  might  dare  to  stand  up  to  its  suppression,  and 
intimidate  the  legal  community. 


75.  Cross-complainant  has  suffered  damage,  loss  and  harm, 
including  but  not  limited  to  his  reputation,  his  emotional 
tranquillity,  and  privacy. 

76.  That  said  damage,  loss  and  harm  was  the  proximate  and 
legal  result  of  the  use  of  such  legal  process. 

PRAYER 

WHEREFORE,  cross-complainant  seeks  relief  as  is  hereinafter 
pleaded. 

ON  THE  FIRST  CAUSE  OF  ACTION 

1.  For  general  and  compensatory  damages  according  to  proof. 

2.  For  attorney's  fees  and  costs  of  suit. 

3.  For  such  other  and  further  relief  as  the  Court  may  deem 
just  and  proper. 
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Respectfully  submitted, 


DATED: 


April  15,  1994 


HUB  LAW  OFFICES 
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PROOF  OF  SERVICE 


» 


I  am  employed  in  the  County  of  Marin,  State  of  California.  I 

am  over  the  age  of  eighteen  years  and  am  not  a  party  to  the  above 

entitled  action.  My  business  address  is  711  Sir  Francis  Drake 

Boulevard,  San  Anselmo,  California.  I  served  the  following 

documents:  FIRST  VERIFIED  AMENDED  CROSS -COMPLAINT  FOR  ABUSE  OF 

PROCESS 


on  the  following  person (s)  on  the  date  set  forth  below,  by  placing 


a  true  copy  thereof  enclosed  in  a  sealed  envelope  with  postage 
thereon  fully  prepaid  to  be  placed  in  the  United  States  Mail  at 
San  Anselmo,  California: 


Andrew  Wilson,  Esquire 
WILSON,  RYAN  &  CAMPILONGO 
235  Montgomery  Street,  Suite  450 
San  Francisco,  California  94104 


LAURIE  J.  BARTILSON,  ESQ. 

Bowles  &  Moxon 
6255  Sunset  Boulevard 
Suite  2000 
Los  Angeles,  California  90023 


MICHAEL  WALTON 
P.O.  Box  751 

San  Anselmo,  California  94960 


[x]  (Ey  Mail)  I  caused  such  envelope  with  postage  thereon 

fully  prepaid  to  be  placed  in  the  United 
States  Mail  at  San  Anselmo,  California. 


[x]  (State) 

DATED:  April  15, 


I  declare  under  penalty  of  perjury  under  the 
laws  of  the  State  of  California  that  the  above 
is  true  and  correct. 
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The  cross-complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  Church; 

2.  There  is  another  action  pending  between  the  parties  to 
this  cross-complaint  on  the  same  cause  of  action  as  alleged  in 
the  cross-complaint.  That  action  is  the  cross-complaint  in  Case 
No.  BC  052395  in  the  Superior  Court  of  Los  Angeles  County,  and 
the  Church  asks  that  the  Court  take  judicial  notice  of  that 
action  under  Evidence  Code  Section  42(d).  Certified  copies  of 
the  Verified  Amended  Cross-Complaint  and  the  Church's  Answer  to 
Verified  Amended  Cross-Complaint  were  previously  provided  to  the 
Court  as  Exhibits  1  and  2  to  the  Church's  Request  for  Judicial 
Notice  filed  on  January  3,  1994. 
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On  April  4,  1994,  this  Court  sustained  the  demurrer  filed  by 
plaintiff  and  cross-defendant  Church  of  Scientology  International 
("the  Church")  and  gave  defendant  and  cross-complainant  Gerald 
Armstrong  [Armstrong]  leave  to  amend  his  complaint  for  abuse  of 
process  "to  state  a  cause  of  action,  if  he  can."  [Ex.  1  to  Third 
Request  for  Judicial  Notice,  concurrently  filed.]  Armstrong's 
Second  Amended  Cross-complaint,  an  effort  precisely  reminiscent 
of  his  first  two  attempts,  demonstrates  that  he  is  incapable  of 
stating  a  viable  cross-claim  for  abuse  of  process.  The  Church's 
demurrer  should  be  sustained  once  again,  this  time  with 
prejudice . 

Armstrong's  original  and  first  amended  cross-claims  for 
abuse  of  process  suffered  from  three  essential  flaws:  they 
sought  relief  for  alleged  conduct  which  (1)  predated  the  statute 
of  limitations;  (2)  was  already  the  subject  of  litigation  between 
the  parties  in  Los  Angeles;  and/or  (3)  was  absolutely  privileged. 
Armstrong's  third  attempt  to  state  a  claim  for  abuse  of  process 
suffers  from  these  same  flaws.  Armstrong  has  added  also  added 
new  allegations  (aimed  primarily  at  the  Church's  counsel)  which 
do  not  even  allege  use  of  process  at  all.  Further,  Armstrong  has 
made  allegations  which  are  demonstrably  false,  and  which 
reference  to  this  Court's  own  records  show  to  be  false. 
Armstrong's  third  attempt  to  amend  his  complaint  thus  has  no 
merit,  and  its  utter  lack  of  merit  would  be  apparent  to  any 
reasonable  attorney.  Plaintiff  therefore  requests  that  Armstrong 
and  his  attorney  be  sanctioned  pursuant  to  Code  of  Civil 
Procedure  Section  128.5  for  bringing  this  frivolous,  bad  faith 
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claim . 


II.  STATEMENT  OF  FACTS 

On  October  7,  1992,  defendant  Armstrong  filed  a  cross¬ 
complaint  in  the  Los  Angeles  action,  Church  of  Scientology 
International  v.  Armstrong.  Case  No.  BC  052395,  Los  Angeles 
Superior  Court  ("the  First  Cross-complaint") .  [Ex.  2  to  Request 
for  Judicial  Notice.]  The  First  Cross-complaint  consists  of 
claims  for  abuse  of  process  and  declaratory  relief. 

On  March  3,  1993,  the  Church  filed  a  motion  for  summary 
adjudication  of,  inter  alia,  the  cause  of  action  for  abuse  of 
process  which  is  duplicated  by  Armstrong  in  his  cross-complaints 
in  this  action.  [Exs.  4  -  5  to  Request  for  Judicial  Notice.] 

All  activity  in  that  action,  including  adjudication  of  the 
Church's  pending  motion,  was  stayed  by  the  Los  Angeles  court  on 
March  23,  1993,  pending  resolution  of  an  appeal,  taken  by 

Armstrong,  of  the  order  of  preliminary  injunction  which  the 
Church  had  obtained  in  May,  1992.  [Ex.  6  to  Request  for  Judicial 
Notice,  Minute  Order. ]  The  Court  of  Appeal  has  now  affirmed  the 
Church's  injunction.  [Ex.  7  to  Request  for  Judicial  Notice] 
Resolution  of  the  Church's  dispositive  motion  as  to  Armstrong's 
abuse  of  process  claim  should  thus  occur  in  short  order. 

Defendant  Armstrong  filed  his  initial  cross-complaint  in 
this  action  a  year  after  the  filing  of  the  First  Cross-complaint, 
on  November  30,  1993  ("the  Second  Cross-complaint").  The  Second 
Cross-complaint  was  a  word-processing  repetition  of  the  First 
Cross-complaint,  and  also  asserted  a  cause  of  action  for  abuse  of 
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process . 1 

On  January  4,  1994,  the  Church  demurred  to  the  Second  Cross¬ 
complaint,  arguing,  inter  alia,  that  the  Second  Cross-complaint 
duplicated  the  abuse  of  process  claim  contained  in  the  First 
Cross-complaint.  Armstrong  did  not  oppose  the  demurrer,  although 
he  had  more  than  6  weeks  to  do  so.  Instead,  on  February  17, 

1994,  one  day  before  the  demurrer  was  scheduled  to  be  heard, 
Armstrong  filed  and  served  a  first  amended  cross-complaint  ("the 
Third  Cross-complaint").  The  Third  Cross-complaint  repeated 
Armstrong's  claim  for  abuse  of  process,  and  added  a  second  cause 


1  As  can  be  seen  from  a  review  of  the  First  and  Second 
Cross-complaints,  both  documents  are  rambling  diatribes  which 
allege  conduct  by  "the  ORG"  (First  Cross-Complaint)  or 
"Scientology"  (Second  Cross-complaint) .  Most  of  the  allegations 
concern  actions  which  allegedly  happened  to  non-parties,  or  which 
supposedly  occurred  many  years  ago.  The  First  Cross-complaint 
contains  72  paragraphs.  Sixty  of  those  paragraphs  have  been 
duplicated  in  the  Second  Cross-complaint,  modified  only  to  accuse 
"Scientology"  instead  of  the  "ORG,"  to  add  a  few  phrases  of 
irrelevant  hyperbole  and  to  delete  references  to  previously  named 
cross-defendants.  The  origin  of  each  paragraph  in  the  Second 
Cross-complaint  and  in  the  First  Cross-complaint  can  be  easily 
observed  by  directly  comparing  the  two  documents,  with  the 
following  correlation.  The  list  shows  the  identity  of  paragraphs 
by  listing  first,  the  paragraph  in  the  First  Cross-complaint  and 
second,  the  identical  paragraph  in  the  Second  Cross-complaint, 
as:  "First  Cross-complaint  Paragraph  Number:  Second  Cross¬ 
complaint  Paragraph  Number":  1:1;  2:2;  4:3;  6:4;  7:5;  8:6;  9:7; 
12:8;  13:9;  14:10;  15:11;  16:12;  17:13;  18: 14; 19: 15;  20:16; 

21:17;  22:18;  23:19;  24:20;  25:21;  26:22;  27:23;  28:24;  29:25; 

30:26;  31:27;  32:28;  33:29;  34:30;  35:31;  36:32;  37:33;  38:34; 

39:35;  40:36;  41:37;  42:38;  43:39;  44:40;  45:41;  46:42;  47:43; 

48:44;  49:45;  50:46;  51:47;  52:48;  53:49;  54:50;  55:51;  56:52; 

57:53;  58:56;  64:57;  65:58;  66:59;  67:60;  68:61;  69:62.  [Id.] 

The  only  paragraphs  which  Armstrong  did  not  duplicate  from 
the  First  Cross-complaint  consist  of  paragraphs  identifying 
additional  cross-defendants  (e.g.,  3,  5,  10,  11),  none  of  whom 

were  ever  served,  and  paragraphs  defining  claims  for  declaratory 
relief  and  breach  of  contract  (1[f  59  -  63,  70  -  72). 
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of  action  for  declaratory  relief.2 

The  Church  demurred  again,  arguing  that  the  Third  Cross¬ 
complaint  duplicated  a  prior  action,  was  time-barred,  and  failed 
to  allege  any  improper  wilful  act  in  the  use  of  process,  seeking 
relief  instead  for  absolutely  privileged  conduct.  This  time, 
Armstrong  opposed  the  demurrer.  On  April  4,  1994,  this  Court 
sustained  the  demurrer,  finding,  inter  alia,  that 

As  to  the  second  cause  of  action  for  abuse  of 
process,  cross-complainant  fails  to  allege  any  "wilful 
act  in  the  use  of  process  not  proper  in  the  regular 
conduct  of  the  proceeding."  See  Oren  Royal  Oaks  Venture 
v.  Greenberg.  Bernhard.  Weiss  &  Karma,  Inc.  (1986)  42 

Cal. 3d  1157,  1168.  All  of  the  allegations  regarding 

plaintiff's  pursuit  of  this  litigation  go  to  the  first 
element  of  the  cause  of  action  "ulterior  purpose."  Id. 
Cross-complainant  shall  have  20  days'  leave  to  amend  to 
state  a  cause  of  action,  if  he  can. 

[Ex.  1,  f3].  Demurrer  was  sustained  without  leave  to  amend  as  to 


19 


the  cause  of  action  for  declaratory  relief.  [Id.  «[2] 


2  Ol 
21 


Armstrong's  latest  effort,  the  second  amended  cross¬ 
complaint  ("the  Fourth  Cross-complaint")  is  no  better  than  its 
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2  While  the  allegations  are  not  identical  in  language,  the 
subjects  described  are.  The  list  shows  the  similarity  of 
paragraphs  by  listing  first,  the  paragraph  in  the  First  Cross¬ 
complaint  and  second,  the  paragraph  describing  the  same  claimed 
events  in  the  Third  Cross-complaint,  as:  "First  Cross-complaint 
Paragraph  Number:  Third  Cross-complaint  Paragraph  Number":  1:1; 
2:2;  6:4;  7:5;  8:6;  12:8,  13:9  -12,  18-20;  14:21-23;  14-20:26-34 

24:37-40;  27:41;  30:42;  32-40:42;  41-42:43-44;  53:45-46;  54- 
56:47;  60-62:55(a);  65:57;  66:58,  60;  67:61;  68:62;  69:63. 
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allegations  from  the  Third  Cross-complaint  which  this  Court  has 
already  held  do  not  constitute  abuse  of  process,  and  which 


describe  actions  that  are  either  part  of  the  First  Cross¬ 
complaint,  time-barred,  or  both.3  In  new  paragraphs  62  -  74, 
Armstrong  tries  to  assert  that  the  following  alleged  conduct 
supports  a  claim  for  abuse  of  process: 

1.  Refusing  to  agree  that  other  persons  who  entered  into 
settlement  agreements,  like  Armstrong's,  which 
prohibited  them  from  voluntarily  assisting  other 
litigants,  need  no  longer  be  bound  by  their  agreements 
[Ml  62  -  67]  ; 

2.  Recording  a  lis  pendens  on  the  real  property  at  issue 
in  this  action,  and  failing  to  pay  a  claimed  award  of 
attorneys'  fees  to  a  non-party  because  the  lis  pendens 
was  allegedly  expunged  [fl  68]; 

3.  Filing  a  declaration  mentioning  Armstrong  in  another 
case,  and  "inducing"  Armstrong  to  file  a  declaration  in 
response  [f  69]; 

4.  Disseminating  "internationally"  an  unidentified 
publication  which  supposedly  defamed  Armstrong  [f  70]; 

5.  Making  "knowingly  false  and  defamatory  statements" 
about  Armstrong  in  this  litigation  [fl  71],  and  lacking 
evidence  to  support  the  claims  made  [f  73]; 

6.  Owing  him  a  debt,  which  he  apparently  claims  arises  out 
of  the  settlement  agreement  that  he  refuses  honor,  and 

3  Plaintiff  has  separately  moved  to  strike  these  allegations, 
Ml  9  -  59,  which  newly  repeat  inflammatory  evidentiary  claims  which 
can  have  no  bearing  on  his  claim  for  relief  here. 
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not  paying  it  72];  and 


7.  Refusing  to  meet  with  him  to  discuss  settlement  of  this 
action  [f  74 ] . 

As  demonstrated  below,  none  of  these  allegations  delineates 
a  "wilful  act  in  the  use  of  process  not  proper  in  the  regular 
conduct  of  [a]  proceeding."  Oren  Royal  Oaks,  supra .  Stripped  of 
their  inflammatory  rhetoric,  each  of  the  allegations  describes 
conduct  which  (1)  is  time-barred;  (2)  is  privileged;  and/or  (3) 
does  not  use  the  process  of  the  court  at  all. 

III.  DEMURRER  MUST  BE  SUSTAINED  AS  TO  ARMSTRONG S 
CAUSE  OF  ACTION  FOR  ABUSE  OF  PROCESS 

A.  Demurrer  Must  Be  Sustained  Because  Armstrong  Has  Not 

And  Cannot  Allege  Facts  Sufficient  To  State  A  Claim  For 

Abuse  Of  Process 

1.  The  Conduct  Alleged  To  Have  Occurred  Before  November 

30.  1992  Is  Precluded  by  the  Statute  of  Limitations 

The  one-year  statute  of  limitations  pursuant  to  Code  of 
Civil  Procedure  Section  340  applies  to  a  cause  of  action  for 
abuse  of  process.  Thornton  v.  Rhoden  (1966)  245  Cal.App.2d  80, 

95,  53  Cal.Rptr.  706,  717.  In  Thornton .  the  plaintiff  alleged 
that  defendant  had  abused  process  by  taking,  transcribing  and 
filing  a  deposition  in  which  the  defendant  made  false  and 
defamatory  claims.  The  deposition  was  taken  and  transcribed  more 
than  one  year  before  the  action  for  abuse  of  process  was  filed, 
and  filed  one  year  exactly  before  the  filing  of  the  abuse  of 
process  complaint.  The  Court  of  Appeal  found  that  the  alleged 
taking  and  transcribing  of  the  deposition  were  beyond  the 
statute,  and  could  not  be  considered  part  of  the  plaintiff's 
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abuse  of  process  claim. 


id.4 

Here,  alleged  conduct  which  purportedly  occurred  prior  to 
November  30,  1992  is  similarly  beyond  the  statute  of  limitations, 
and  any  abuse  of  process  claim  which  could  possibly  attach  to 
those  claims  (and  the  Church  considers  that  none  could)  is  time- 
barred.  On  the  face  of  the  Fourth  Cross-complaint,  the  conduct 
alleged  in  paragraphs  9  through  46  and  60  through  62  is  alleged 
to  have  occurred  before  November  30,  1992.  Accordingly,  the 

conduct  alleged  in  those  paragraphs  is  barred  by  the  statute  of 
limitations . 

2 .  The  Conduct  Post-November  30,  1992  Cannot  Be  the  Basis 

For  An  Abuse  of  Process  Claim  Because  It  Does  Not 

Describe  Use  of  Process  And/or  Is  Privileged 

To  state  a  claim  for  abuse  of  process,  a  plaintiff  must 
allege  two  elements:  "first,  an  ulterior  purpose,  and  second,  a 
wilful  act  in  the  use  of  the  process  not  proper  in  the  regular 
conduct  of  the  proceeding."  Oren  Royal  Oaks  Venture  v. 

Greenberg,  Bernhard,  Weiss  &  Karma,  Inc.  (1986)  42  Cal. 3d  1157, 

1168,  232  Cal.Rptr.  567,  728  P.2d  1202,  quoting  Templeton  Feed  & 
Grain  v.  Ralston  Purina  Co.  (1968)  69  Cal. 2d  461,  466,  72 
Cal.Rptr.  344,  446  P.2d  152.  Here,  just  as  in  the  earlier 
versions  of  the  cross-complaint,  Armstrong  has  repeatedly  alleged 
an  ulterior  purpose,  but  has  failed  to  allege  any  "wilful  act  in 
the  use  of  process  not  proper  in  the  regular  conduct  of  the 
proceeding . " 


4  The  court  went  on  to  hold  that  defendant's  actions  were 
privileged,  and  "even  if  we  disregard  the  privilege,  it  is 
obvious  that  just  taking  the  ordinary  steps  in  connection  with 
the  taking,  transcribing  and  filing  of  the  deposition  cannot  be 
an  abuse  of  process."  53  Cal.Rptr.  at  720. 
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Armstrong's  new  claims  allege,  that  his  attorney  attempted, 


unsuccessfully,  to  persuade  the  Church's  attorney  to  "release" 
non-parties  from  contractual  obligations  which  prevented  them 
from  assisting  Armstrong  in  this  or  other  litigation.  Ms. 
Bartilson's  refusal  to  permit  the  Church  to  abjure  portions  of 
agreements  entered  into  in  1986  is,  Armstrong  argues,  an  "abuse 
of  process . 1,5 

Since  Armstrong  himself  is  presently  enjoined  by  the  Los 
Angeles  Superior  Court  from  voluntarily  assisting  other  litigants 
under  the  provisions  of  just  such  a  settlement  agreement  [Ex.  8 
to  Request  for  Judicial  Notice] ,  an  injunction  whose  issuance  has 
just  been  affirmed  by  the  Court  of  Appeal  [Ex.  7  to  Request  for 
Judicial  Notice],  Armstrong's  request  that  the  Church  abandon  the 
similar  benefit  which  it  bargained  for  and  received  in  the  form 
of  settlement  agreements  with  third  parties  is  ludicrous. 

Nothing  obligates  the  Church  to  accomodate  Armstrong  in  this 
manner,  just  as  nothing  prevents  him  from  using  the  discovery 
processes  set  forth  in  the  Code  of  Civil  Procedure  if  he  truly 
believes  that  these  individuals  have  any  testimony  to  give  which 
is  relevant  to  the  Church's  claim  that  he  fraudulently 
transferred  his  property  to  his  co-defendants. 


5  The  history  of  this,  recounted  in  the  new  cross-complaint, 
is  telling.  Greene  first  made  this  demand,  not  in  conjunction  with 
this  action,  but  in  conjunction  with  the  Los  Angeles  case,  in 
February,  1992.  His  request  was  summarily  rejected  by  Ms. 
Bartilson.  Thereafter,  Greene  did  nothing  to  attempt  to  gain  any 
discovery  from  these  individuals  whatsoever.  His  request  to  Ms. 
Bartilson  was  renewed  on  March  30,  1994,  just  after  this  Court 
sustained  the  demurrer,  and  is  a  transparent  attempt  to  transmute 
a  rejection  which  occurred  prior  to  the  running  of  the  statute  of 
limitations  into  a  new  "act."  However,  neither  act  of  rejection 
constitutes  a  "use  of  process,"  rendering  Greene's  attempts  to 
create  a  claim  a  nullity. 
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Moreover,  the  refusal  by  Ms.  Bartilson  to  capitulate  to 
Greene's  demands  can  hardly  be  termed  a  "use"  of  the  processes  of 


the  court.  "The  gist  of  the  tort  [of  abuse  of  process]  is  the 
misuse  of  the  power  of  the  court:  It  is  an  act  done  under  the 
authority  of  the  court  for  the  purpose  of  perpetrating  an 
injustice.  .  .  ."  Younger  v.  Solomon  (1974)  38  Cal.App.3d  289, 

297,  113  Cal.Rptr.  113,  118  (emphasis  supplied).  While  "process" 

has  been  broadly  interpreted  to  include  an  entire  range  of 
procedures  necessary  to  litigation,  Barauis  v.  Merchants 
Collection  Association  (1972)  7  Cal. 3d  94,  104,  101  Cal.Rptr. 

752,  496  P.2d  817,  it  has  not  been  stretched  to  include 
correspondence  between  attorneys  regarding  settlement  agreements 
with  third  parties.  These  paragraphs  may  not  be  used  to  support 
an  abuse  of  process  claim,  because  they  do  not  allege  any  use  of 
process  at  all. 

Similiarly,  Armtrong's  claims  that  the  Church  disseminated 
"internationally"  an  unidentified  publication  which  supposedly 
defamed  Armstrong  [f  70],  owes  him  an  debt  [f  72],  and  refused  to 
meet  with  him  to  discuss  settlement  of  this  action  [f  74],  even 
if  assumed  to  be  true,6  do  not  plead  any  "use"  of  the  court's 
processes,  much  less  a  "misuse"  of  the  court's  processes. 

The  remaining  new  allegations  --  that  the  Church  recorded  a 
lis  pendens  on  the  real  property  at  issue  in  this  action  to 
protect  its  interests;  filed  a  declaration  mentioning  Armstrong 
in  another  case,  which  "induced"  Armstrong  to  further  breach  his 
agreement;  and  made  "knowingly  false  and  defamatory  statements" 

6  All  are,  of  course,  denied  by  the  Church. 
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which  was  supposedly 


about  Armstrong  in  this  litigation  [«[  71], 
filed  without  sufficient  supporting  evidence  [«[  73]  --  all 
describe  conduct  which  is  absolutely  privileged. 

Civil  Code  Section  47  provides  in  relevant  part  that  "A 
privileged  publication  or  broadcast  is  one  made:  ....  (b)  In 

any  judicial  proceeding.  ..."  As  the  California  Supreme  Court 
recently  re-emphasized, 

For  well  over  a  century,  communications  with  "some 
relation"  to  judicial  proceedings  have  been  absolutely 
immune  from  tort  liability  by  the  privilege  codified  as 
section  47(b).  At  least  since  then-Justice  Traynor's 
opinion  in  Albertson  v.  Raboff  (1956)  46  Cal. 2d  375, 

295  P.2d  405,  California  courts  have  given  the 
privilege  an  expansive  reach.  Indeed,  as  we  recently 
noted,  "the  only  exception  to  [the]  application  of 
section  47(2)  [now  §  47(b)]  to  tort  suits  has  been  for 
malicious  prosecution  actions.  [Citations]." 

Rubin  v.  Green  (1993)  4  Cal.4d  1187,  1194,  17  Cal.Rptr.2d  828, 

831,  quoting  Silberg  v.  Anderson  (1990)  50  Cal. 3d  205,  216,  266 

Cal.Rptr.  638,  786  P.2d  365.  In  Rubin .  the  court  held  that  even 

communications  and  communicative  conduct  bearing  "some  relation" 

to  an  anticipated  lawsuit  were  privileged.  Id.  at  832  -  838. 

Moreover,  in  Oren  Roval  Oaks,  supra,  the  California  Supreme 

Court,  upholding  a  long  line  of  appellate  court  cases,  held  that 

. 

filing  or  maintaining  a  lawsuit  cannot  support  a  claim  for  abuse 
of  process,  stating: 

The  relevant  California  authorities  establish 
.  .  .  that  while  a  defendant's  act  of  improperly 

instituting  or  maintaining  an  action  may,  in  an 
appropriate  case,  give  rise  to  a  cause  of  action  for 
malicious  prosecution,  the  mere  filing  or  maintaining 
of  a  lawsuit  —  even  for  an  improper  purpose  --  is  not 
a  proper  basis  for  an  abuse  of  process  action.  The 
overwhelming  majority  of  out-of-state  precedents  have 
reached  the  same  conclusion. 

42  Cal. 3d  at  1169  (citations  omitted). 
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Here,  Armstrong  claims  that  the  Church  lacks  evidence  to 


support  its  claims,  and  has  defamed  him  in  filings  before  this 
court.  If  Armstrong's  allegations  are  true,  and  he  proves  them 
in  defense  of  this  action  to  the  point  of  a  resolution  in  his 
favor,  then  he  may  be  able  to  use  these  claims  to  state  a  cause 
of  action  for  malicious  prosecution.  However,  no  claim  has  been 
stated  for  abuse  of  process. 

Indeed,  the  privilege  for  publications  in  a  lawsuit  applies 
not  simply  to  a  complaint,  but  also  to  all  publications  in 
judicial  proceeding,  so  long  as  the  publication  "(1)  .  .  .  was 

made  in  a  judicial  proceeding;  (2)  had  some  connection  or  logical 
relation  to  the  action;  (3)  was  made  to  achieve  the  objects  of 
the  litigation;  and  (4)  involved  litigants  or  other  participants 
authorized  by  law."  Umanskv  v.  Urquhart  (1978)  84  Cal.App.3d 
368,  371,  148  Cal.Rptr.  2d  547. 

Armstrong  has  identified  no  particular  publication,  made  in 
connection  with  these  proceedings,  which  does  not  meet  these  four 
criteria.  Indeed,  Armstrong  alleges  that  the  publications  which 
have  supposedly  defamed  him  have  been  made  to  the  Court  herein. 
[Cross-complaint,  f  70.]  He  has  alleged  that  a  declaration  of 
David  Miscavige  in  the  case  of  United  States  v.  Fishman.  Case  No. 
CV  91-6426  HLH(Tx),  United  States  District  Court  for  the  Central 
District  of  California,  supposedly  was  filed  for  an  ulterior 
purpose.  This  Court  may  take  judicial  notice  of  the  declaration, 
Exhibit  9  to  Request  for  Judicial  Notice.  The  declaration  was 
filed  in  response  to  allegations  made  by  the  defendant  in  that 
action,  including  allegations  made  about  Armstrong.  [See  Ex.  9  at 
1[  54.]  It  had  a  logical  connection  to  the  action,  was  filed  to 
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refute  facts  alleged  in  a  motion  brought  by  the  opposing  party, 
and  involved  the  litigants  to  that  action  and  a  proposed  deponent 
(the  declarant).  The  filing  of  the  declaration,  then,  was  an 
absolutely  privileged  act,  which  cannot  form  the  basis  for  an 
abuse  of  process  claim. 

The  recording  of  the  lis  pendens  was  equally  privileged.  A 
review  of  this  Court's  own  files  will  reveal  that  Armstrong's 
allegations  in  this  regard  are  absolutely  false.  The  Church  did 
file  a  lis  pendens  to  protect  its  rights  in  this  action.  It 
violated  no  law  in  doing  so.  When  non-party  Solina  Walton 
requested  that  the  Church  lift  the  lis  pendens  so  that  she  could 
re-finance  the  property,  the  Church  did  so.  [Ex.  10  to  Request 
for  Judicial  Notice,  Declaration  of  Linda  Fong,  f  7.]  Walton  did 
file  a  motion  for  expungement  before  the  Church  agreed  to 
temporarily  discharge  the  lis  pendens,  but  an  agreement  was 
reached  prior  to  hearing  on  the  motion,  and  no  order  was  ever 
entered.  Thereafter,  the  Church  re-filed  its  lis  pendens,  again 
for  the  precise  purpose  stated  in  the  statute  authorizing  such 
notices.  Just  as  the  filing  of  this  action  cannot  support  a  claim 
for  abuse  of  process,  neither  can  the  filing  of  a  lis  pendens. 

B.  Demurrer  Must  Be  Sustained  Because  There  Is  Another 

Action  Pending  Between  The  Same  Parties  On  The  Same 

Cause  of  Action 

Code  of  Civil  Procedure  Section  430.10(c)  provides,  in 
relevant  part,  that  a  cross-defendant  may  object  to  a  cross¬ 
complaint  by  demurrer  when,  "[t]here  is  another  action  pending 
between  the  same  parties  on  the  same  cause  of  action."  Demurrer 
is  proper  in  such  a  case  because  the  first  suit  affords  an  ample 
remedy,  rendering  the  second  action  unnecessary  and  vexatious. 
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National  Auto.  Ins.  Co.  v.  winter  (1943)  58  Cal.App.2d  11,  16, 

136  P . 2d  22,  25. 


Here,  through  the  addition  of  a  few  new  allegations  -- 
amendnents  which  allege  only  privileged  or  non-judicial  conduct, 
see  Part  II  A  2,  supra  —  Armstrong  seeks  to  allege  a  "different" 
cause  of  action  for  abuse  of  process.  These  changes  do  nothing 
to  defeat  the  Church's  demurrer. 

To  prevail  on  a  demurrer  pursuant  to  §430. 10(c),  the  Church 
must  demonstrate  that  the  cause  of  action  for  abuse  of  process 
alleged  in  the  First  Cross-complaint  is,  for  all  practical 
purposes,  identical  with  the  cause  of  action  for  abuse  of  process 
alleged  in  the  Second  Cross-complaint.  Burnard  v.  Iriaoven 
(1943)  56  Cal . App . 2d  624,  631,  133  P.2d  3,  7.  Moreover,  the 
second  claim  must  involve  the  same  parties  that  were  involved  in 
the  first  claim.  W.R.  Grace  &  Co.  v.  California  Employment  Com. 
(1944)  24  Cal. 2d  720,  727,  151  P.2d  215,  219.  The  parties  must 

stand  in  the  same  relative  positions  as  plaintiff  and  defendant 
in  the  two  actions.  Western  Pine  &  Steel  Co.  v.  Tuolumne  Gold 
Dredging  Corp.  (1944)  63  Cal. App. 2d  21,  29,  146  P.2d  61,  65. 

Finally,  the  moving  party  must  show  that  there  is,  in  fact, 
another  pending  action,  which  was  commenced  before  the  filing  of 
the  action  in  which  demurrer  is  urged.  Kirman  v.  Borzage  (1949) 
89  Cal. App. 2d  898,  903,  202  P.2d  303.  An  action  is  deemed  to  be 
pending  from  the  time  of  its  filing  until  its  final  determination 
on  appeal.  C.C.P.  §1049. 

Here,  Armstrong  has  not  alleged  different  facts  in  support 
of  his  abuse  of  process  claim.  Armstrong's  claims  of  years  of 
"harassment"  by  the  Church,  which  foolishly  paid  him  large  sums 
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of  money  in  settlement  of  one  false  claim,  are  already  the 
subject  of  litigation  in  Los  Angeles.  Armstrong  may  not  re¬ 
litigate  the  same  claims  here.  Similarly,  there  is  an  identity  of 
parties  between  the  two  actions.  Both  of  the  cross-defendants 
named  in  the  Second  Cross-complaint  were  named  as  cross¬ 
defendants  by  Armstrong  in  the  First  Cross-complaint.7  In  the 
second  action,  as  in  the  first,  only  the  Church  has  been  served 
with  the  Cross-complaint.  Moreover,  the  Church  and  Armstrong 
stand  in  precisely  the  same  position  in  the  Third  Cross-complaint 
as  they  do  in  the  First.  Finally,  it  is  plain  from  court  records 
which  this  Court  may  judicially  notice  that  the  First  Cross¬ 
complaint  was  commenced  before  the  Fourth  Cross-complaint,  and  is 
still  pending.  [Exs.  2,  3,  4,  5,  6  and  7  to  the  Reguest  for 

Judicial  Notice] . 

With  this  identity  of  claims  and  parties  present  in  a 
currently  pending  prior  action,  this  Court  must  sustain  the 
Church's  demurrer  pursuant  to  C.C.P.  §  430.10(c). 

IV.  ARMSTRONG  AND  HIS  LAWYER  SHOULD  BE  SANCTIONED  FOR 

FILING  A  FRIVOLOUS  CROSS-COMPLAINT 

Section  128.5  of  the  Code  of  Civil  Procedure  provides  in 
relevant  part  that,  "Every  trial  court  may  order  a  party,  the 
party's  attorney,  or  both  to  pay  any  reasonable  expenses, 
including  attorney's  fees,  incurred  by  another  party  as  a  result 

7  The  fact  that  Armstrong  has  named,  but  not  served,  other 
defendants  in  the  first  action  is  irrelevant.  The  only  guestion 
to  be  decided  is  whether  the  rights  of  the  parties  to  the  second 
action  will  be  completely  adjudicated  by  the  first.  Because  here 
all  of  the  named  parties  to  the  second  action  (Armstrong,  the 
Church  and  Mr.  Miscavige)  are  also  named  parties  to  the  first 
action,  standing  in  the  same  relationship  to  one  another,  their 
collective  rights  will  be  completely  determined  in  the  first 
action,  rendering  the  second  action  superfluous. 
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of  bad-faith  actions  or  tactics  that  are  frivolous  or  solely 
intended  to  cause  unnecessary  delay.  .  The  courts  apply  an 

objective  standard  in  determining  whether  a  lawsuit  is  frivolous, 
finding  that  a  suit  has  no  merit  "where  any  reasonable  attorney 
would  agree  that  the  action  is  totally  and  completely  without 
merit."  Finnie  v.  Town  of  Tiburon  (1988)  199  Cal.App.3d  1,  12, 

244  Cal.Rptr.  581,  quoting  Winick  Coro,  v.  County  Sanitation 
Dist.  No.  2  (1986)  185  Cal.App.3d  1170,  1176-1177,  230  Cal.  Rptr. 

289.  Here,  Armstrong's  new  abuse  of  process  claim  is  just  as 
defective  as  his  first  two,  and  its  lack  of  merit  is  plain  to  any 
reasonable  attorney.  He  is  simply  not  capable  of  stating  any 
claim  for  relief  for  abuse  of  process  in  this  action.  Yet,  the 
Church  has  been  forced  to  expend  attorney's  fees  not  once,  but 
three  times  to  prepare  demurrers  to  these  harrassing  cross¬ 
complaints.  This  time,  Armstrong  should  be  ordered  to  pay  to  the 
Church  its  reasonable  expenses,  including  attorney's  fees. 

V.  CONCLUSION 

Armstrong's  Fourth  Cross-complaint  recites  stale  facts  which 
do  not  result  in  a  claim  for  abuse  of  process.  The  few 
allegations  which  concern  matters  not  barred  from  consideration 
by  the  relevant  statute  of  limitations  are  barred  from 
consideration  by  the  absolute  privilege  afforded  by  Civil  Code 
Section  47 (b) .  Moreover,  the  Fourth  Cross-complaint  is  a  clever 
duplicate  of  an  action  already  pending  between  these  parties  in 
Los  Angeles.  Armstrong's  frivolous  reassertion  of  these  claims 
here  wastes  the  time  of  both  the  Court  and  the  Church.  Armstrong 
has  already  amended  this  cross-complaint  twice,  to  this  fruitless 
effect.  The  Church's  demurrer  must  be  sustained  with  prejudice, 
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and  Armstrong  and  his  lawyer  sanctioned. 


DATED:  May  20,  1994 


Respectfully  submitted, 


WILSON,  RYAN  &  CAMPILONGO 


By 


Anc d.  Wilson 


Laurie  J.  Bartilson 
BOWLES  &  MOXON 

Attorneys  for  Plaintiff  and  Cross- 
Defendant  CHURCH  OF  SCIENTOLOGY 
INTERNATIONAL 
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PROOF  OF  SERVICE 


STATE  OF  CALIFORNIA  ) 

)  ss . 

COUNTY  OF  LOS  ANGELES  ) 

I  am  employed  in  the  County  of  Los  Angeles,  State  of 
California.  I  am  over  the  age  of  eighteen  (18)  years  and  not  a 
party  to  the  within  action.  My  business  address  is  6255  Sunset 
Boulevard,  Suite  2000,  Los  Angeles,  CA  90028. 

On  May  20,  1994  I  served  the  foregoing  document  described  as 
CHURCH  OF  SCIENTOLOGY  INTERNATIONAL'S  MEMORANDUM  OF  POINTS  AND 
AUTHORITIES  IN  SUPPORT  OF  ITS  DEMURRER  TO  GERALD  ARMSTRONG'S  SECOND 
AMENDED  CROSS-COMPLAINT  on  interested  parties  in  this  action, 

[  ]  by  placing  the  true  copies  thereof  in  sealed 

envelopes  as  stated  on  the  attached  mailing  list; 

[X]  by  placing  [  ]  the  original  [X]  true  copies 

thereof  in  sealed  envelopes  addressed  as  follows: 

FORD  GREENE 

HUB  Law  Offices 

711  Sir  Francis  Drake  Blvd. 

San  Anselmo,  CA  94960-1949 

MICHAEL  WALTON 

700  Larkspur  Landing  Circle 

Suite  120 

Larkspur,  CA  94939 


[X]  BY  MAIL 

[  ]  *1  deposited  such  envelope  in  the  mail  at  Los 
Angeles,  California.  The  envelope  was  mailed  with 
postage  thereon  fully  prepaid. 

[X]  As  follows:  I  am  "readily  familiar"  with  the 

firm's  practice  of  collection  and  processing 
correspondence  for  mailing.  Under  that  practice  it 
would  be  deposited  with  U.S.  postal  service  on  that 
same  day  with  postage  thereon  fully  prepaid  at  Los 
Angeles,  California  in  the  ordinary  course  of 
business.  I  am  aware  that  on  motion  of  party 
served,  service  is  presumed  invalid  if  postal 
cancellation  date  or  postage  meter  date  is  more 
than  one  day  after  date  of  deposit  for  mailing  an 
affidavit. 

Executed  on  May  20,  1994  at  Los  Angeles,  California. 


(  ]  *  * ( BY  PERSONAL  SERVICE)  I  delivered  such 

envelopes  by  hand  to  the  offices  of  the  addressees. 

[  ]**  Such  envelopes  were  hand  delivered  by 
Messenger  Service 


at  Los  Angeles,  California. 


[X]  (State)  I  declare  under  penalty  of  the  laws  of 
the  State  of  California  that  the  above  is  true  and 
correct . 

[  ]  (Federal)  I  declare  that  I  am  employed  in  the 
office  of  a  member  of  the  bar  of  this  court  at 
whose  direction  the  service  was  made. 


*  (By  Mail,  signature  must  be  of  person  depositing 
envelope  in  mail  slot,  box  or  bag) 

**  (For  personal  service  signature  must  be  that  of 
messenger) 
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Ford  Greene 

California  State  Bar  No.  107601 
HUB  LAW  OFFICES 

711  Sir  Francis  Drake  Boulevard 
San  Anselmo,  California  94960-1949 
Telephone:  (415)  258-0360 

Telecopier:  (415)  456-5318 

Attorney  for  Defendant 
GERALD  ARMSTRONG 


SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
FOR  THE  COUNTY  OF  MARIN 


I 


CHURCH  OF  SCIENTOLOGY  INTERNATIONAL,)  No.  157  680 


a  California  not-for-profit 
religious  corporation, 

Plaintiff, 

vs . 

GERALD  ARMSTRONG;  MICHAEL  WALTON; 
THE  GERALD  ARMSTRONG  CORPORATION, 
a  California  for-profit 
corporation;  DOES  1  through  100, 
inclusive. 

Defendants . 


) 

) 

) 

)  GERALD  ARMSTRONG ' S 
)  OPPOSITION  TO  DEMURRER 
)  TO  SECOND  AMENDED 
)  CROSS-COMPLAINT _ 

) 

) 

) 

) 

) 

)  Date:  June  10,  1994 

)  Time:  9:00  a.m. 

)  Dept:  One 

.)  Trial  Date:  9/29/94 
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I .  INTRODUCTION 

On  March  25,  1994,  the  Court  sustained  Scientology's  demurrer 

to  Armstrong's  first  amended  cross-complaint.  As  to  the  cause  of 

action  for  abuse  of  process,  the  Court  ordered: 

As  to  the  second  cause  of  action  for  abuse  of  process, 
cross-complainant  fails  to  allege  any  "wilful  act  in  the 
use  of  process  not  proper  in  the  regular  conduct  of  the 
proceeding."  (see  Oren  Roval  Oaks  Venture  v.  Greenberg. 
Berhard,  Weiss.  Karma.  Inc.  (1986)  42  Cal. 3d  1157,  1168) 

All  of  the  allegations  regarding  plaintiff's  pursuit  of 
this  litigation  go  to  the  first  element  of  the  cause  of 
action,  "ulterior  purpose."  (Id.)  Cross-complainant 
shall  have  20  days'  leave  to  amend  to  state  a  cause  of 
action  if  he  can. 

(Tentative  Ruling,  3/25/94) 

Thereafter  Armstrong  filed  his  second  amended  cross-complaint 
("SAC")  which  is  the  subject  of  the  instant  proceeding.  Rather 
than  address  Scientology's  aspersions  thrown  at  the  allegations  of 
Armstrong's  second  amended  cross-complaint,  and  based  on  the  clear 
implication  from  the  Court's  order  that  Armstrong  has  sufficiently 
pleaded  the  element  of  "ulterior  purpose,"  \J  he  will  go  directly 
to  the  issue  of  whether  or  not  he  has  pleaded  any  "wilful  act  in 
the  use  of  process  not  proper  in  the  regular  conduct  of  the 
proceeding. " 

II.  ARMSTRONG'S  SECOND  AMENDED  COMPLAINT 
ALLEGES  THE  WILFUL  ACTS  THAT  THE  COURT'S 
MARCH  25.  1994  ORDER  SAID  WERE  REQUIRED 

Armstrong  has  sufficiently  pleaded  the  ulterior  purpose 
element  of  an  abuse  of  process.  He  says  it  is  Scientology's  use 
of  the  legal  system  as  an  engine  of  retributive  and  retaliatory 
destruction  intended  to  eliminate  any  impediment  to  its 


1  It  is  curious  that  only  now  Scientology  seeks  in  its 
companion  motion,  for  the  first  time  to  strike  said  allegations  in 
this  attack  on  the  cross-complaint. 
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dissemination  of  propagandistic  falsehoods  and  to  suppress 
evidence  and  obstruct  justice.  (SAC  H  10-46) 


Armstrong's  second  amended  cross-complaint  alleges  that  his 
former  lawyer,  Michael  Flynn,  represented  former  organization 
executives  Laurel  Sullivan  ("Sullivan") ,  William  Franks 
("Franks"),  Howard  Schomer  ("Schomer") ,  Edward  Walters  ("Walters") 
and  Martin  Samuels  ("Samuels") ,  all  of  whom  were  Scientology 
contemporaries  of  Armstrong.  (SAC,  5  21)  While  so  represented  by 
Flynn,  who  had  his  own  claims  against  Scientology  (SAC  ^  22)  , 
Sullivan,  Franks,  Schomer,  Walters,  and  Samuels  signed  gag 
agreements  identical  to  that  signed  by  Armstrong  under 
circumstances  in  which  Flynn  was  effectively  acting  as  the  agent 
of  Scientology.  Moreover  Flynn  agreed  never  to  litigate  against 
Scientology  again  or  to  assist  his  client,  defendant  Armstrong. 

| 

(SAC  HI  26-35)  2J 

Having  no  money  to  fiance  depositions  and  travel,  Armstrong 
is  unable  to  effectively  defend  himself  in  the  instant  litigation 
and  that  in  Los  Angeles  wherein  Scientology  is  seeking  to  enforce 
the  settlement  contract,  because  his  witnesses  have  all  signed 


2  Scientology  admits  the  existence  of  such  contracts  when 
it  states  "Armstrong's  request  that  the  Church  abandon  the  similar 
benefit  which  it  bargained  for  and  received  in  the  form  of 
settlement  agreements  with  third  parties  is  ludicrous . " 

(Memorandum  in  Support  of  Demurrer  at  8:13-15)  Moreover, 
Scientology  argument  that  the  only  evidence  that  is  relevant  is 
limited  to  "the  Church's  claim  that  he  fraudulently  transferred 
his  property  to  his  co-defendants"  (Id.  at  8:20-21)  disregards 
both  the  new  matter  asserted  in  the  affirmative  defenses  in 
Armstrong's  answer  and  the  fact  that  Armstrong  cannot  finance  the 
taking  of  depositions  of  third-party  witnesses. 
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identical  contracts.  \j  Armstrong  has  requested  Scientology  to 
release  such  persons  from  their  contracts  so  that  he  could  have 
witnesses  who  would  support  his  defense  both  in  the  Los  Angeles 
Action  and  here.  Scientology  has  refused.  (SAC  ^5  60-67) 

Such  has  the  effect  of  aggregating  control  of  both  sides  of 
the  litigation  to  Scientology  because  it  has  eliminated  the 
witnesses  whose  testimony  would  damages  its  claims  from  being 
available  to  Armstrong.  Even  if  Armstrong  took  the  depositions  of 
such  witnesses,  if  they  were  not  specifically  released,  they  would 
still  be  subject  to  the  type  of  intimidation  alleged  by  Armstrong 
in  Paragraphs  42-43  of  his  second  amended  cross-complaint. 

Beth  the  effect  of  such  a  scheme  and  another  wilful  act  in 
furtherance  thereof  are  alleged  with  reference  to  Scientology 
filing  a  declaration  containing  falsehoods  which  pertained  to 
Armstrong  and  then  suing  Armstrong  for  filing  his  own  declaration 
in  rebuttal.  (SAC  ^  69)  Armstrong  further  alleges  the  abusive 
nature  of  such  scheme  by  stating  that  in  the  face  of  Scientology's 
lies  about  him  he  has  two  choices:  to  respond  or  to  remain  silent. 
If  he  responds,  he  is  sued  and  if  he  remains  silent,  Scientology 
will  state  that  he  adoptively  admits  its  falsehoods.  (SAC  5  70) 

V 


3  It  is  upon  such  contract  Scientology  asserts  its  "claim" 
in  the  instant  lawsuit  responsibility  for  which  it  contends 
Armstrong  has  sought  to  evade  by  transferring  what  was  once  his 
house  to  another  of  his  former  lawyers,  Michael  Walton. 

*  Scientology  does  not  directly  address  what  Armstrong 
alleges  with  respect  to  what  David  Miscavige,  the  leader  of 
Scientology,  said  about  Armstrong  and  Armstrong's  response  thereto 
which  Scientology  then  used  as  the  basis  to  sue  Armstrong  again. 
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Further,  in  this  action  on  August  3,  1993,  Scientology 
knowingly  and  without  legal  authority  filed  a  lis  pendens  against 
the  Fawn  Drive  property  as  part  of  its  use  of  the  legal  system  as 
a  tool  of  destruction  in  general  and  to  hurt  Armstrong  in 
particular  by  attacking  his  friends,  the  Waltons.  (SAC  1  68) 

On  October  29,  1993,  this  Court  ordered  the  expungment  of 
said  lis  pendens  as  follows: 

The  Court,  having  considered  the  evidence  and  the 
points  and  authorities  in  support  of  and  in  opposition 
to  the  motion,  and  having  heard  argument  from  counsel, 
finds  that  the  motion  should  be  granted  and  the  notice 
of  pendency  of  action  (lis  pendens)  recorded  August  5, 

1993  in  the  office  of  the  County  Recorder  of  the  County 
of  Marin  as  instrument  number  93-062800,  and  filed  in 
the  above-captioned  action,  should  be  expunged  on  the 
grounds  that  the  within  action  does  not  affect  title  to 
or  possession  of  specific  real  property  . . .  and 
plaintiff  has  failed  to  establish  the  probable  validity 
of  the  real  property  claim  contained  in  the  complaint  by 
a  preponderance  of  the  evidence  . . .  and  the  notice  of 
pendency  of  action  (lis  pendens)  was  defectively  served 
and  filed. 

IT  IS  THEREFORE  ORDERED  THAT  the  notice  of  pendency 
of  action  (lis  pendens)  recorded  on  August  5th,  1993  in 
the  office  of  the  County  Recorder  of  Marin  County  as 
instrument  number  93-062800  is  hereby  ordered  expunged. 

IT  IS  FURTHER  ORDERED  that  plaintiff,  Church  of 
Scientology  International,  shall  reimburse  SOLINA  WALTON 
in  the  sum  of  $3,500  for  attorneys  fees  and  costs  and 
$14.00  payable  before  Dec.  1st  1993. 

(Order  filed  herein  on  10/29/93) 

I 

Scientology  has  refused,  despite  request,  to  obey  the  Court's  j 
October  29,  1993  order.  (SAC  ^  68)  Moreover,  on  November  29, 

1993  Scientology  has  filed  yet  another  lis  pendens  against  the 
same  property.  With  respect  to  the  November  29,  1993  lis  pendens 
not  one  of  the  individuals  named  on  the  proof  of  service  thereof 
received  service  of  said  lis  pendens.  (Declarations  of  Michael 
Walton,  Gerald  Armstrong  and  Ford  Greene) 
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III.  THE  DEMURRER  MUST  BE  OVERRULED  AS  TO 

ARMSTRONG »S  CAUSE  OF  ACTION  FOR  ABUSE  OF  PROCE8S 

A.  The  Cause  Of  Action  For  Abuse  Of  Process  Is 

Not  Barred  Bv  The  one  Year  Statute  Of  Limitations 

As  alleged,  the  conduct  which  took  place  prior  to  November 
30,  1992,  is  to  provide  context  for  Armstrong's  abuse  of  process 
cause  of  action.  Such  pre-November  30,  1992,  conduct  is  not 
alleged  in  and  of  itself  as  an  independent  tort,  f/  Such  pre- 
November  1993  conduct  is  alleged,  however,  as  providing  the 
infrastructure  for  the  abuse  of  process  cause  of  action  which  is 
solely  aimed  at  the  conduct  manifest  in  the  instant  lawsuit.  The 
cross-complaint,  moreover,  alleges  that  the  complaint  and  other 
activities  herein  is  part  of  such  scheme-  and  this  complaint  herein 
specifically  constitute  an  abuse  of  process.  Since  the  complaint 
herein  was  filed  on  July  23,  1993,  the  abuse  of  process  cause  of 
action  clearly  falls  within  the  one  year  statute. 


i 


I 


i 


I 

I 


I 

! 


5  Were  the  Court  to  be  convinced  by  Scientology's 
contention  that  the  pre-November  1993  conduct  was,  in  fact, 
alleged  as  tortious  separate  from  the  second  cause  of  action  as 
alleged  herein,  the  Court  could  impose  liability  on  a  continuing 
tort  theory.  "The  continuing  tort  doctrine  constitutes  a  pretty 
well  established  exception  to  the  usual  rule  that  a  statute  of 
limitations  starts  to  run  at  the  time  of  injury."  (The  American 
Law  of  Torts.  §  5:27  at  888-89.)  Pursuant  to  this  doctrine,  a 
plaintiff  can  bring  an  action  against  all  of  a  defendant's 
wrongful  conduct,  as  long  as  any  of  it  took  place  during  the 
limitation  period.  The  continuing  tort  doctrine  is  applied  where 
"no  single  incident  in  a  continuous  chain  of  tortious  activity  can 
'fairly  or  realistically  be  identified  as  the  cause  of  significant  | 
harm'  [making  it]  proper  to  regard  the  cumulative  effect  of  the 
conduct  as  actionable."  (Page  v.  United  States  (D.C.Cir.  1984) 

729  F . 2d  818,  821-822  quoting  Fowkes  v.  Pennsylvania  R.R.  (3rd 
Cir. 1959)  264  F.2d  397,  399)  The  doctrine  is  intended  to  prevent 
a  person  from  acquiring  a  right  to  continue  to  reap  benefits  from 
previous  tortious  conduct.  (Page,  supra .  729  F.2d  at  822) 
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B.  The  Abuse  Of  Process  Cause  Of  Action 
Is  Not  Barred  Bv  The  Lav  of  Privilege 

1.  Since  The  object  Of  Scientology's  Fraudulent 
Conveyance  Action  Is  The  Suppression  And 
Censorship  of  Open  Communication  In  Judicial 
Proceedings,  The  Complaint  Does  Not  Qualify  For 
Protection  Bv  The  Litigant's  Absolute  Privilege 

The  "broad  application"  given  to  Civil  Code  section  47  (b) 

provided  that  it  satisfy  four  conditions:  the  communication  was 

(1)  made  in  a  judicial  or  quasi-judicial  proceeding; 

(2)  by  litigants  or  other  participants  authorized  by  law; 

(3)  to  achieve  the  objects  of  the  litigation;  and 

(4)  that  have  some  connection  or  logical  relation  to  the  action. 

(Silberq  v.  Anderson  (1990)  50  Cal. 3d  205,  211-212,  219) 

Before  discussing  Scientology's  failure  to  satisfy  the  third 
element  herein,  Armstrong  will  address  the  manner  in  which  the 
allegations  of  the  cross-complaint  describe  behavior  that  strikes 
at  the  very  heart  of  the  policy  reasons  which  the  California 
Supreme  Court  has  justified  the  litigant's  privilege  to  be 
"absolute . " 

Certain  essential  values,  defined  as  "policy"  by  the 
California  Supreme  Court,  support  the  rule  that  if  the  four 
conditions  are  satisfied,  the  judicial  privilege  provides  absolute 
protection.  (Id.  at  p.  215)  Whenever  the  scope  of  the  privilege 
that  the  court  designates  to  be  "absolute"  includes  conduct  that 
is  harmful,  the  court's  protection  can  extend  to  wrongful  abuse 
and  exploitation.  Therefore,  an  absolute  privilege  can  "protect 
the  shady  practitioner"  (Id.  at  p.  214)  such  as  an  attorney  who 
"seeks  to  deceive  a  party  into  relying  on  an  expert  by 
misrepresenting  an  expert's  impartiality."  (Id.  at  p.  213)  This 
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judicially  stuck  balance  values  the  untrammeled  ability  to  protect 
''the  honest  one  [from  having  to  be]  concerned  with  subsequent 
derivative  actions*  (Id.  at  p.  214)  over  the  "occasional  'unfair' 

I 

result."  (Id.  at  p.  213) 

Similarly,  the  privilege  promotes  and  encourages 

"'open  channels  of  communication  and  the  presentation  of 
evidence'  in  judicial  proceedings.'  [Citation]  A 
further  purpose  of  the  privilege  'is  to  assure  utmost 
freedom  of  communication  between  citizens  and  public 
authorities  whose  responsibility  is  to  investigate  and 
remedy  wrongdoing. '  [Citation]  Such  open  communication 
is  'a  fundamental  adjunct  to  the  right  of  access  to 
judicial  ...  proceedings.'  [Citation]  Since  the 
'external  threat  of  liability  is  destructive  of  this 
fundamental  right  and  inconsistent  with  the  effective 
administration  of  justice'  [Citation] ,  courts  have 
applied  the  privilege  to  eliminate  the  threat  of 
liability  for  communications  made  during  all  kinds  of 
truth  seeking  proceedings:  judicial,  quasi-judicial , 
legislative  and  other  official  proceedings." 

(Ibid.) 

The  "occasional  unfair  result"  is  outweighed  by  keeping 
"witnesses  . . .  free  from  the  fear  of  protracted  and  costly 
lawsuits  which  otherwise  might  cause  them  either  to  distort  their 
testimony  or  refuse  to  testify  altogether"  (Id.  at  p.  214)  in 
order  that  "the  paths  that  lead  to  the  ascertainment  of  truth 
should  be  left  as  free  and  as  unobstructed  as  possible."  (Ibid.) 

The  gravamen  of  the  cross-complaint  is  that  by  engineering 
the  subversion  of  the  lawyer  who  represented  the  most  effective 
witnesses  knowledgeable  of  Scientology's  behavior  so  that  he  would 
get  those  clients  to  sign  unconscionable  settlement  contracts 
subjecting  them  to  harassing  lawsuits  if  they  ever  testified  as 
witnesses  again,  Scientology  is  now  able  to  systematically  corrupt 
"an  effective  and  smoothly  operating  judicial  system"  by  refusing 
to  release  said  witnesses  to  assist  Armstrong  in  his  defense  in 
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this  action.  (Id.  at  p.  215) 

By  virtue  of  threats  of  lawsuits,  and  its  refusal  to  allow 
percipient  witnesses  to  assist  Armstrong,  who  has  no  money  to  take 
their  depositions,  Scientology  has  eliminated  from  this  case  the 
"open  channels  of  communication*  an  entire  genus  of  judicially- 
credited  and  truthful  witnesses  knowledgeable  about  its  behavior 
and  practices.  Gerald  Armstrong  stands  up  against  this,  refusing 
to  be  used  as  a  tool  of  corruption.  (SAC  at  5  43)  nJ 

By  way  of  retaliation  and  retribution,  Scientology  is 

I 

attempting  to  destroy  Armstrong  and  make  an  example  of  him.  It  is 
doing  so  by  using  the  settlement  contracts  it  got  Armstrong's 


6  The  Los  Angeles  Superior  Court  has  recognized  that  the 
settlement  contract  on  which  the  instant  case  is  based  is  corrupt. 
Judge  Geernaert  stated:  *[T]hat  is  ...  one  of  the  most  ambiguous, 
one-sided  agreements  I  have  ever  read.  And  I  would  not  have 
ordered  the  enforcement  of  hardly  any  of  the  terms  had  I  been 
asked  to,  even  on  the  threat  that,  okay,  the  case  is  not  settled. 

I  know  we  like  to  settle  cases.  But  we  don't  like  to  settle  cases 
and,  in  effect,  prostrate  the  court  system  into  making  an  order 
which  is  not  fair  or  in  the  public  interest.*  (SAC  at  ^  45) 

Before  Armstrong  made  this  determination,  he  endured 
Scientology's  continual  attacks  Armstrong  after  December  1986  when 
the  settlement  contract  was  signed.  It  published  a  false  and 
unfavorable  description  of  Armstrong  in  a  *dead  agent*  pack.  It 
filed  several  affidavits  in  the  case  of  Church  of  Scientology  of 
California  v.  Russell  Miller  and  Penguin  Books  Limited.  Case  No. 
6140  in  the  High  Court  of  Justice  in  London  England  which  falsely 
accused  Armstrong  of  violations  of  court  orders,  and  falsely 
labeled  him  *an  admitted  agent  provocateur  of  the  U.S.  Federal 
Government.*  It  delivered  copies  of  an  edited  version  of  an 
illegally  obtained  1984  videotape  of  Armstrong  to  the 
international  media  (SAC  at  1  41)  . 

After  Armstrong  was  subpoenaed  to  testify  in  the  case  of  Bent 
Corvdon  v.  Scientology.  Los  Angeles  Superior  Court  No.  C  694401, 
Scientology  threatened  Armstrong  with  lawsuits  on  six  occasions  if 
he  did  not  obey  its  orders  to  not  testify  regarding  Scientology's 
dark  side.  (SAC  at  42-43)  In  the  fall  of  1989,  right  after 
receiving  a  series  of  threats  from  organization  attorney  Lawrence 
Heller,  Armstrong,  who  had  not  earlier  responded  to  Scientology's 
post-settlement  attacks,  concluded  that  he  was  being  used  to 
obstruct  justice  and  that  he  had  a  right  and  a  duty  to  not 
obstruct  justice.  (SAC  at  p.  43) 
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attorney  to  make  Armstrong  and  those  who,  but  for  the  gag- 
contracts,  would  be  his  witnesses  sign  as  a  lever  to  deprive 
Armstrong  of  a  defense  in  this  action. 


The  prosecution  of  the  instant  lawsuit  is  necessarily 
predicated  on  the  settlement  contract  with  Armstrong,  while 
Armstrong's  ability  to  defend  himself  is  eviscerated  because  of 
identical  contracts  with  those  who  otherwise  would  be  his 
witnesses.  Each  of  the  many  contracts  does  not  allow  the  former 
witnesses  "to  testify  or  otherwise  participate  in  any  other 
judicial,  administrative  or  legislative  proceeding  adverse  to 
Scientology  . . .  [and'  shall  not  make  himself  amenable  to  service 
of  any  such  subpoena  in  a  manner  which  invalidates  the  intent  of 

this  provision."  (Verified  Complaint  herein.  Exhibit  A  at  1  7-H, 

. 

pp.  10-11)  Scientology  refuses  to  release  any  such  witnesses 
from  such  contract  for  the  limited  purpose  of  assisting  Armstrong 
mount  his  defense  in  the  instant  litigation.  By  virtue  of 
contracts  purchased  through  the  corruption  of  counsel  who 
represented  the  signing  parties,  and  its  refusal  to  release  such 

I 

parties,  Scientology's  objective  is  to  suppress,  censor  and 
exclude  relevant  evidence  from  truth-seeking  proceedings  to  which 
it  is  a  party.  And  if  one  of  those  who  signed  such  a  contract 
rejects  its  chains  by  vigorously  participating  in  "freedom  of 
communication  during  this  truth-seeking  proceeding,"  Scientology 
will  sue  him  until  he  no  longer  exercises  "freedom  of 
communication"  on  behalf  of  Armstrong  or  anyone  else. 

Armstrong's  second  amended  cross-complaint  says  such  conduct 
constitutes  an  abuse  of  process.  Scientology  has  sued  Armstrong 
because  Armstrong  has  refused  to  go  along  with  a  contract  that 
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I 

Scientology  compromised  his  former  counsel  to  get  Armstrong  to 


sign.  The  same  counsel  got  Armstrong's  witnesses  to  sign 
identical  contracts.  Now  Scientology  will  not  release  such 
persons  for  the  limited  purpose  of  assisting  Armstrong  defend 
himself  herein.  Thus,  Scientology  in  exerting  control  over  both 
sides  of  the  litigation,  which  constitutes  an  abuse  of  process. 

In  O' Morrow  v.  Borad  (1946)  167  P.2d  483,  the  California 

Supreme  Court  stated  *[i]t  is  contrary  to  public  policy  for  a 
person  to  control  both  sides  of  litigation  .  .  .  [which  is]  in 

accordance  with  the  fundamental  principle  that  one  may  not  be  both 
the  plaintiff  and  the  defendant  in  an  action.*  (Id.  167  P.2d  at 
486)  Thus, 

The  prevailing  doctrine  in  our  judicial  system  that  an 
acrion  not  founded  upon  an  actual  controversy  between 
the  parties  to  it,  and  brought  for  the  purpose  of 
securing  a  determination  of  a  point  of  law,  is  collusive 
and  will  not  be  entertained?  and  the  same  is  true  of  a 
suit  the  sole  object  of  which  is  to  settle  rights  of 
third  persons  who  are  not  parties. 

(Golden  Gate  Bridge  and  Highway  Dist.  v.  Felt  (1931)  214  Cal.  308, 

5  P.2d  585,  589-90)  Just  as  *[i]t  necessarily  follows  that  the 

same  party  cannot  be  plaintiff  and  defendant  in  the  same  law  suit, 

even  though  he  sue  in  one  capacity  and  defend  in  another,* 

(Redevelopment  Agency.  Etc,  v.  City  of  Berkeley  (1978)  143 

Cal.Rptr.  633,  636-37),  it  also  necessarily  follows  that  a  party 

cannot  be  the  only  party  in  ongoing  litigation  because  he  has 

purchased  the  absence  of  adverse  witnesses  upon  whom  the  defense 

of  his  adversary  depends. 

The  most  insidious  object  of  Scientology's  litigation 
strategy  is  to  suppress  and  control  the  very  values  which  make  up 
*the  backbone  to  an  effective  and  smoothly  operating  judicial 
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system.*  ( S ilberq  50  Cal. 3d  at  p.  215.)  This  strikes  at  each  of 

i 

the  reasons  which  underlie  the  privilege  that  Scientology  is 
asking  this  court  to  use  in  order  to  throw  out  Armstrong's  cross- 

l 

complaint. 

2.  The  Privilege  Does  Not  Apply  Because  The 
Cross-Complaint  Alleges  That  The  Conduct 
Constituting  An  Abuse  Of  Process  Is  Part 
Of  A  Scheme  To  Suppress  Evidence  And 
Obstruct  Justice  In  Order  To  Control  Both 
Sides  of  Litigation 

Civil  Code  section  47  (b) (2)  states  that  a  publication  in  a 

judicial  proceeding  is  privileged  except  if  the  communication  is 

"made  in  furtherance  of  an  act  of  intentional 
destruction  or  alteration  of  physical  evidence 
undertaken  for  the  purpose  of  depriving  a  party  to 
litigation  to  the  use  of  that  evidence,  whether  or  not 
the  content  of  the  communication  is  the  subject  of  a 
subsequent  publication  or  broadcast  which  is  privileged 
pursuant  to  this  section.  As  used  in  this  paragraph, 

'physical  evidence'  means  evidence  specified  in  Section 
250  of  the  Evidence  Code  or  evidence  that  is  property  of 
any  type  specified  in  Section  2031  of  the  Code  of  Civil 
Procedure. " 

In  its  fourth  cause  of  action  in  its  Verified  Complaint  For 

Damages  And  For  Preliminary  And  Permanent  Injunctive  Relief  For 

Breach  Of  Contract  filed  in  Marin  County  Superior  Court,  Case  No. 

152  229  Scientology  alleged: 

"36.  In  addition  to  the  paralegal 
services  which  Armstrong  has  provided  to  Ford 
Greene  on  the  Aznarans'  litigation,  Armstrong 
also  provided  the  Aznarans  with  a  declaration, 
dated  August  26,  1991,  and  filed  in  the 
Aznaran's  case.  In  that  declaration  Armstrong 
describes  some  of  his  alleged  experiences  with 
and  concerning  plaintiff,  and  purports  to 
authenticate  copies  of  certain  documents. 

These  actions  and  disclosures  are  violations 
of  Paragraphs  7(G),  7(H)  and  10  of  the 
Agreement,  requiring  that  Armstrong  pay  to  CSI 
and  RTC  $50,000  in  liquidated  damages." 

(Request  for  Judicial  Notice  filed  March  19,  1994,  Exhibit  D  at  p. 
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9)  The  Declaration  to  which  the  language  in  Armstrong  II  refers 

•  .  •  1 
is  attached  as  Exhibit  F  to  the  Declaration  of  Ford  Greene 

Opposing  Motion  To  Exclude  Expert  Testimony  filed  in  Aznaran  v. 

Church  of  Scientology  of  California.  U.S.  District  Court,  Central 

District  of  California,  Case  No.  CV-88-1786-JMI  (Ex) .  (Request 

for  Judicial  Notice  filed  March  19,  1994,  Exhibit  E)  Attached  to 

Armstrong's  Declaration  are  two  exhibits.  Exhibit  1  is  a  letter 

from  L.  Ron  Hubbard  to  the  Federal  Bureau  of  Investigation. 

1 

Exhibit  2  is  one  of  thousands  of  Scientology's  technical 
bulletins.  Hubbard  brags  that  he  knows  how  to  "brainwash  faster 
than  the  Russians  (20  secs  to  total  amnesia  against  three  years  to 
slightly  confused  loyalty)."  Such  materials  are  those  which  fall 

j 

within  the  scope  of  Evidence  Code  section  250  and  Code  of  Civil 
Procedure  section  2031. 

Since  the  complaint  in  the  instant  case  is  part  of  a  scheme 
to  retaliate  against  Armstrong  for  participation  in  litigation, 
and  the  success  thereon  is  predicated  on  preventing  Armstrong  from 
access  to  witnesses  for  his  defense  that  Scientology  has  had 
execute  gag  agreements  identical  to  that  signed  by  Armstrong  -  all 
of  which  are  intended  to  destroy  evidence  by  making  it  unavailable 

! 

-  said  complaint  falls  in  the  exception  to  the  litigation 
privilege. 

IV.  THERE  IS  NOT  ANOTHER  PENDING  CAUSE  OP  ACTION 

THAT  IS  BASED  ON  THE  UNDERLYING  COMPLAINT  BEING 
AN  ABUSE  OP  PROCESS 

Since  the  underlying  action  in  this  litigation  was  filed 
after  the  cases  that  have  been  filed  in  Los  Angeles,  and  since  the 
abuse  of  process  cause  of  action  in  the  second  amended  cross¬ 
complaint  are  directed  at  the  complaint  herein,  Scientology's 

I 
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argument  that  the  demurrer  must  be  sustained  because  there  is 
another  action  pending  between  the  same  parties  on  the  same  cause 
of  action  confounds  reality.  Thus,  it  should  be  rejected. 


i 


V.  SANCTIONS  SHOULD  NOT  BE  IMPOSED 

A  judge  may  impose  monetary  sanctions  incurred  by  the  other 
party  'as  a  result  of  bad-faith  actions  or  tactics,  which  are 

i 

frivolous  or  which  are  solely  intended  to  cause  unnecessary 
delay.'  (C.C.P.  §  128.5.)  'Frivolous  means  (a)  'totally  and 
completely  without  merit'  or  (b)  'for  the  sole  purpose  of 
harassing  an  opposing  party.'  (C.C.P.  §  128.5  (b)(2).) 

A  motion  is  'frivolous'  and  in  'bad  faith'  where  'any 
reasonable  lawyer  would  agree  it  is  totally  devoid  of  merit';  e.g. 
lacking  in  any  basis  in  statutory  or  case  law,  or  without  the 
necessary  evidence  to  support  it.  (Karawaskv  v.  Zachav  (1983)  146 

Cal . App . 3d  679,  194  CR  292.) 

1 

'Counsel  face  the  danger  of  being  trapped  between  their 
obligation  to  their  clients  to  diligently  pursue  any  possibly 
meritorious  claim,  and  their  obligation  to  the  judicial 
system  to  refrain  from  prosecuting  frivolous  claims.  '  [A]n 
attorney  is  often  confronted  with  clashing  obligations 
imposed  by  our  system  of  justice.  An  attorney  has  an 
obligation  not  only  to  protect  his  client's  interests  but 
also  to  respect  the  legitimate  interests  of  fellow  members  of 
the  bar,  the  judiciary  and  the  administration  of  justice. ' 
[Citation. ] ' 

(In  re  Marriage  of  Flaherty  (1982)  31  Cal. 3d  637,  647,  183  CR 
508.)  Frivolous  includes  only  issues  'prosecuted  for  an  improper 
motive  -  to  harass  the  respondent  or  delay  the  effect  of  an 
adverse  judgment  -  or  when  it  indisputably  has  no  merit.'  (Id. . 

31  Cal. 3d  at  650.)  Even  after  defining  frivolous  the  court 
cautioned,  '.  .  .  any  definition  must  be  read  so  as  to  avoid  a 
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serious  chilling  effect  on  the  assertion  of  litigants'  rights  ... 


and  therefore  "the  power  to  punish  attorneys  . . .  should  be  used 
most  sparingly  to  deter  only  the  most  egregious  conduct."  (id.  31 
Cal. 3d  at  650-51.) 

In  the  case  at  bar,  Armstrong  submits  that  any  person  with  a 
conscience  and  sense  of  fair  play  would  be  shocked  at  what 
Scientology  is  doing  and  that  its  use  of  this  Court  in  the  instant 
litigation  is  an  abusive  use  of  process. 

VI.  CONCLUSION 


Based  upon  the  foregoing,  Armstrong  respectfully  submits  that 
the  demurrer  should  be  overruled  and,  if  it  is  sustained,  requests 
leave  to  amend  to  allege  Scientology's  false  claim  to  have  served 
the  November  29,  1993  lis  pendens  on  the  persons  set  forth  in  its 
proof  of  service  attached  thereto. 


DATED: 


June  3,  1994 
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PROOF  OF  SERVICE 


I  am  employed  in  the  County  of  Marin,  State  of  California.  I 

am  over  the  age  of  eighteen  years  and  am  not  a  party  to  the  above 

entitled  action.  My  business  address  is  711  Sir  Francis  Drake 

Boulevard,  San  Anselmo,  California.  I  served  the  following 

documents:  ARMSTRONG'S  OPPOSITION  TO  DEMURRER  TO  SECOND 

AMENDED  CROSS -COMPLAINT 


on  the  following  person (s)  on  the  date  set  forth  below,  by  placing 
a  true  copy  thereof  enclosed  in  a  sealed  envelope  with  postage 
thereon  fully  prepaid  to  be  placed  in  the  United  States  Mail  at 
San  Anselmo,  California: 


Andrew  Wilson,  Esquire 
WILSON,  RYAN  &  CAMPILONGO 
235  Montgomery  Street,  Suite  450 
San  Francisco,  California  94104 


MICHAEL  WALTON 
P.O.  Box  751 

San  Anselmo,  California  94960 


LAURIE  J.  BARTILSON,  ESQ. 

Bowles  &  Moxon 
6255  Sunset  Boulevard 
Suite  2000 
Los  Angeles,  California  90028 
(By  Telecopier) 


[x]  (By  Mail) 


[x]  (State) 


DATED: 


I  caused  such  envelope  with  postage  thereon 
fully  prepaid  to  be  placed  in  the  United 
States  Mail  at  San  Anselmo,  California. 

I  declare  under  penalty  of  perjury  under  the 
laws  of  the  State  of  California  that  the  above 
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OPPOSITION  TO  DEXOraZS.  TO  SECOND  AMENDED  CSOSS-GGKPLAINT 


EXHIBIT  E 


SUPERIOR  COURT.  WJkAJL  H  '  C:jJUOr"t A- 
CIVU.  OLiNCAA  ajO  MINUTES 


RULINGS 


DATE:  F2I-  JUNE 

17,  1994 

TIME:  9:00 

REPORTER : 

J  .  K3ET7GER 

OPPOSITION  DUE: 

6/10/94 

JUDCE:  GASY  U.  THOMAS 

CLIXJC: 

J.  3ENASSINI 

REPLY  DUE: 

6/15/94 

DEPT.  NO.  1 

COMPLETED: 

CASE 

NO.  1 

13)  -.57680 


TITLE  0T  ACTION 


CHURCH  OF  SCIENTOLOGY  INTI. 
V 

GERALD  ARMSTRONG,  ET  AL 


PROCEED INC 


ATTORNEY 


THE  DEMURRER  TC  THE  SECOND  AMENDED  CROSS- COMPLAINT  ON  THE  GROUND  OF  FAILURE 
TO  STATE  FACTS  SUFFICIENT  TO  CONSTITUTE  A  CAUSE  OF  ACTION  IS  OVERRULED, 

THE  COURT  AGREES  THAT  THE  MAJORITY  OF  THE  ALLEGATIONS  ARE  INSUFFICIENT  AS 
WILL  BE  SHOWN  BELOW.  HOWEVER,  TWO  ALLEGATIONS  SURVIVE  CROSS-DEFENDANT'S 
CHALLENGE.  IN  PARAGRAPH  69,  CROSS-COMPLAINANT  ALLEGES  THE  FILING  OF  A 
FALSE  DECLARATION  IN  A  FEDERAL  DISTRICT  COURT  ACTION.  CONTRARY  TO  CROSS¬ 
DEFENDANT'S  ARGUMENT,  IT  CANNOT  BE  DETERMINED  FROM  THE  FACE  OF  THE 
COMPLAINT  OR  JUDICIALLY  NOTICED  MATTERS  THAT  THE  ABSOLUTE  JUDICIAL 
PRIVILEGE  APPLIES.  ALTHOUGH  CROSS-DEFENDANT  PROVIDES  A  COPY  OF  THE 
DECLARATION,  THE  COURT  CANNOT  NOTICE  THE  TRUTH  OF  STATEMENTS  MADE  IN  THAT 
DECLARATION.  (SEE  SOSZNSKY  V.  GRANT  (1992)  6  CAL.APP.4TH  1548,  1564.) 

EVEN  IF  THE  COURT  COULD  JUDICIALLY  NOTICE  THE  TRUTH  OF  THE  DECLARATION, 
CROSS-DEFENDANT  HAS  FAILEO  TO  SHOW  HOW  STATEMENTS  ABOUT  CROSS-COMPLAINANT, 

A  NON-PARTY  TO  THAT  ACTION,  WERE  MADE  TO  ACHIEVE  THE  OBJECTS  OF  THE 
LITIGATION  OR  WERE  RELEVANT  OR  CONNECTED.  IN  PARAGRAPH  73,  CROSS- 
COMPLAINANT  ALLEGES  USE  OF  THE  DISCOVERY  PROCESS  TO  OBTAIN  INFORMATION  FOR 
IMPROPER  PURPOSES.  CROSS-DEFENDANT'S  PRIVILEGE  ARGUMENT  FAILS  IN  THAT  THE 
ALLEGATION  DOES  NOT  INVOLVE  COMMUNICATION.  THE  ALLEGATIONS  SUPPORTS  A 
CLAIM  OF  ABUSE  OF  PROCESS.  (SEE  YOUSGZA  V.  SOLOMON  (1974)  38  CAL,  APP.  3D 
289,  296-298.)  THE  REMAINING  ALLEGATIONS  ARE  DEFICIENT  AS  FOLLOWS: 

159  -  CONCLUSOAY 

1160-62  -  BACKGROUND  ALLEGATIONS.  OTHERWISE  BARRED  BY  STATUTE  OF 
LIMITATIONS.  (KAPREX  V.  BAXTLZTT  (1988)  200  CAL. APP. 3D  1457,  1467.) 

1164-87  -  NO  USE  OF  "PROCESS. "  ALLEGATIONS  DO  NOT  SHOW  ACTION  TAKEN 
PURSUANT  TO  JUDICIAL  AUTHORITY  OR  WITH  REFERENCE  TO  THE  POWER  OF  THE  COURT. 
(SEE  ADAMS  V.  SUPERIOR  COUFT  (1992)  2  CAL. APP.  4 TH  521,  530.) 

f68  -  NO  ACTION  TAKEN  AGAINST  CROSS-COMPLAINANT . 

169  (ALLEGATION  RE:  PURSUIT  OF  LIQUIDATED  DAMAGES)  -  MERE  MAINTENANCE 
OF  LAWSUIT  FOR  IMPROPER  PURPOSE  IS  NOT  AN  ABUSE  OF  PROCESS.  (OPEN  ROYAL 
OAKS  VENTURE  V.  GREENBERG,  BZPMMAMD,  WEISS  «  KAMA,  INC.  (1986)  42  CAL. 3D 
1157,  1169.) 


(CONTINUED  ON  PACE  5-^-1 • ) 


superior  court .  .".aain  ‘oust-:. 


r:?-s:A 


CIVIL  CALENOAjl  AND  MINUTES 

RULINCS 

mTf!  FRI.  JUNE  17,  1994 

TIME: 

9:00 

R£?CR7ER: 

OPPOSITION 

HE? LI  DUE: 

nnct  6/10/94 

JUDGE:  OAilT  W. 

THOMAS  CLEM: 

6/15/94 

dept. 

,  NO.  1 

COMPLETED : 

CASE 

SO. 

TITLE  OF  ACTION 

PROCEEDING 

IS)  157680  CONTINUED:  CHURCH  Of  SCIBiTOLOCY  V.  ARMSTRONG 


J.  EXETZGIR 


J.  B ENAS SIN  I 


ATTORNEY 


1170-72  -  HO  USE  OF  "PROCESS." 

173  (ALLEGATION  RE:  REFUSAL  TO  ACKNOWLEDGE  PROOF)  -  HO  USE  OF 
"PROCESS . " 

174  -  PURSUIT  OF  LITIGATION  FOR  IMPROPER  PURPOSE  NOT  AN  ABUSE 
PROCESS.  (OREN  ROYAL  OAKS  VENTURE,  SUPRA,  42  CAL.  3D  AT  H69.) 


OF 


THE  OQEURRER  ON  THE  GROUND  OF  ANOTHER  ACTION  PENDING  IS  OVERRULED.  THE 
CLAIMS  IN  THIS  ACTION  ARE  NOT  IDENTICAL  TO  THOSE  IN  THE  LOS  ANGELES  ACTIONS 
IN  THAT  THE  CLAIMS  IN  THIS  ACTION  INVOLVE  CROSS-DEFENDANT '  S  CONDUCT  IN  THIS 
ACTION,  NOT  THE  LOS  ANGELES  ACTIONS. 


THE  MOTION  TO  STRIKE  IS  GRANTED  AS  TO  PARAGRAPHS  9  THROUGH  54.  THOSE 
ALLEGATIONS  ARE  BACKGROUND  AND  ARE  NOT  ESSENTIAL  TO  THE  STATEMENT  OF  CROSS- 
COHPIAINANT'S  ABUSE  O F  PROCESS  CLAIM.  (CODE  CIV.  PROC.  ,  S  431.10.) 


PROOF  OF  SERVICE 


STATE  OF  CALIFORNIA  ) 

)  ss . 

COUNTY  OF  LOS  ANGELES  ) 

I  am  employed  in  the  County  of  Los  Angeles,  State  of 
California.  I  am  over  the  age  of  eighteen  (18)  years  and  not  a 
party  to  the  within  action.  My  business  address  is  6255  Sunset 
Boulevard,  Suite  2000,  Los  Angeles,  CA  90028. 

On  July  26,  19941  served  the  foregoing  document  described  as 
CHURCH  OF  SCIENTOLOGY  INTERNATIONAL'S  REPLY  IN  SUPPORT  OF  MOTION 
FOR  SUMMARY  ADJUDICATION  OF  THE  SECOND  AND  THIRD  CAUSES  OF  ACTION 
OF  THE  AMENDED  CROSS-COMPLAINT  on  interested  parties  in  this 
action. 


[  ]  by  placing  the  true  copies  thereof  in  sealed 
envelopes  as  stated  on  the  attached  mailing  list; 

[X]  by  placing  [  ]  the  original  [X]  true  copies 

thereof  in  sealed  envelopes  addressed  as  follows: 

PAUL  MORANTZ 
P.O.  Box  511 

Pacific  Palisades,  CA  90272 

FORD  GREENE  FEDERAL  EXPRESS 

HUB  Law  Offices 

711  Sir  Francis  Drake  Blvd. 

San  Anselmo,  CA  94960-1949 

[X]  BY  MAIL 

[  }  *1  deposited  such  envelope  in  the  mail  at  Los 
Angeles,  California.  The  envelope  was  mailed  with 
postage  thereon  fully  prepaid. 

[X]  As  follows:  I  am  ''readily  familiar"  with  the 
firm's  practice  of  collection  and  processing 
correspondence  for  mailing.  Under  that  practice  it 
would  be  deposited  with  U.S.  postal  service  on  that 
same  day  with  postage  thereon  fully  prepaid  at  Los 
Angeles,  California  in  the  ordinary  course  of 
business.  I  am  aware  that  on  motion  of  party 
served,  service  is  presumed  invalid  if  postal 
cancellation  date  or  postage  meter  date  is  more 


than  one  day  after  date  of  deposit  for  mailing  an 
affidavit. 

Executed  on  July  26,  1994  at  Los  Angeles,  California. 

[  ]  ** (BY  PERSONAL  SERVICE)  I  delivered  such 

envelopes  by  hand  to  the  offices  of  the  addressees. 

Executed  on  _ ,  at  Los  Angeles,  California. 

[X]  (State)  I  declare  under  penalty  of  the  laws  of 
the  State  of  California  that  the  above  is  true  and 
correct. 

[  ]  (Federal)  I  declare  that  I  am  employed  in  the 
office  of  a  member  of  the  bar  of  this  court  at 
whose  direction  the  service  was  made. 


Print  or  Type  Name  Signature 

*  (By  Mail,  signature  must  be  of  person  depositing 
envelope  in  mail  slot,  box  or  bag) 

**  (For  personal  service  signature  must  be  that  of 
messenger) 


